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NOTE. 

In the present edition the cases have been brought 
down to date. Some of the sections have been recast, 
and a few added, in the light of recent decisions. 

D. F. M. 

23, Chubch Gate Steeet, 
February 1907. 
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PREFACE TO THE FIRST EDITION* 



This work has been mainly designed for the use of 
students, as a guide to their study of Mahomedan Law. 
Hence, for a speedy and convenient grasp of its princi- 
ples, I have cast them in a series of distinct propositions, 
systematically arranged in the order of consecutive sec- 
tions, illustrated by decided cases applicable to each 
section. The language of judgments to be found in the 
recognised reports has, so far as practicable, been faith- 
fully reproduced in the statement of each proposition, in 
order to impart to it the imprimatur of authoritative law ; 
and where such sources have failed, I have fallen back 
upon the translations of the Hedaya and the Fatwa 
Alumgiri, with such modifications as were necessary or 
proper for the requirements of modern law. The illus- 
trative cases have likewise been imported, almost all, from 
the same Reports throughout the work, except in the 
Chapter on Inheritance. There is a citation of authority 
for every proposition I have set out ; and no important 
decisions have been missed, while enactments amending 
or repealing the ancient rules have been noted in their 
appropriate place. 

The rules of succession in intestacy have been felt 
to be a crux to students, if not the hardest part in the 
whole range of Mahomedan Personal Law for them to 
comprehend. To afford facilities in the sound under- 
standing of the principles of Succession Law, a large 
number of illustrations have been grouped together, which, 
it is hoped, will add to the importance and value of the 
work as a concise and scientific exposition of the subject. 
The scheme of distribution among Sharers and Residu- 
aries and Distant Kindred has been tabulated, and the 
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VI PREFACE TO THE FIRST EDITION. 

principles upon which the rules of inheritance are based 
are expounded at pp. 41-44 as clearly as I have been 
able to do. In addition to the principles set out in the 
Sirajiyyah^ I have ventured to formulate two fresh princi- 
ples which have appeared to me to furnish a solution of 
some of the difficulties pointed out by writers on that 
subject. 

This work is in the main modelled on the plan oi 
Sir Roland Wilson's excellent Digest of Anglo-Muham- 
MADAN Law, which I consider to be the best adapted for 
the object I have had in view. I have, however, on 
several occasions, ventured to differ from that authority 
in some cardinal doctrines. 



D. F. M. 
23, Church Gate Street, 
July 1905. 
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ADDENDA. 



Sect. 7, p. 4. — Add foUowiDg as notes to S. 7 : — 

Custom. — There is no express recognition of cnstom in the above Act. Hence evidence 
will not be admitted under that Act to prove a custom of succession at variance with 
the Mahomedan law ; Jammya v. Ditvan (1900) 23 All. 20 ; ffakim Khan v. Gul 
Khan (1882) 10 C. L. R. 603, 605. 

Sect. 132, p. 90, f. n. (a).— Add :— See also Banubi v. Narsingrao (1906)9 Bom. L. R. 97. 

Sect. 134, p. 91, 1. 11.— Add following to para. 2 of the section :— 

A mere intention to set apart property for charitable purposes, unaccompanied by 
any declaration, either verbal or written, is not sufficient to create a toakf although 
it may be followed by actual appropriation ; Banuhi v. Narsingrao (1906) 9 
Bom. L. R. 97. 

Sect. 135, p. 91, 1. 17.— Add following after the words "testator's death '^:— 

A bare statement in a will that the testator has at a former time given away or set 
apart a portion of his property to a charity does not amount to a testamentary 
devise. The reason is that there is wanting in such a case the requisite declaration 
which is a sini qua non of every tvakf : Banubi v. Narsingrao (1906) 9 Bom. 
L. R 97. 

Sect. 137, p. 92, 1. 2.— Omit the word " until ^ and substitute " unless, besides there 
being a declaration of toakf^'^ 

Sect 137, p. 92, 1. 34.— Add :— The point was raised, but not decided, in a recent 
Bombay case : Banubi v. Narsingrao (1906) 9 Bom. L. R. 91. 

Sect. 244, p. 143, f . n. (r).— Add :—Mafazzal v. Basid (1906) 34 Cal. 36. 

Sect. 246, p. 144. — Add following as notes : — 

As regards the guaidianship of property, the paternal uncle has no legal right under 
the Mahomedan law to the guardianship of the property of a minor any more than 
the mother. Hence if the mother applies under the Guardians and Wards Act to be 
appointed guardian of the property of her minor son, and the uncle opposes the 
application, the Court should be guided by the pnnciple whether it would be for 
the welfare of the minor to appoint the mother or the uncle as guardian of the 
minor's property : AUm-uUah v. Abadi (1906) 29 All. 10. 



Digitized by 



Google 



* V 



Digitized by 



Google 






PEINCIPLES OF 
MAHOMEDAN LAW. 



CHAPTER L 

Introduction of Mahomeda Law into 
British India. 

1. The Mahomedan law is administered by the Courts AdrntnU- 
of British India to Mahomedans not in all, but in certain ^f^*^^£,^ 
matters only. The power of Courts to apply Mahomedan law 

law to Mahomedans is derived from the British Legislature 
(a). This power is conferred upon the High Courts of 
Calcutta, Madras, and Bombay, by Statutes of Parliament, 
and upon other Courts by Acts of the Governor-General 
of India in Council and in one case by a Regulation of a 
local Council. 

For the Statutes, see s. 6 ; for the Acts, see ss. 7-8, 10-13 ; for the Regulation, 
see B. 9. 

The present work does not comprise the whole of pure Mahomedan law, 
but onljr such portions thereof as are applied by the Courts of British India to 
Mahomedans. 

2. As regards British India, the rules of pure ijxtento 
Mahomedan law may be divided into three parts — appHeatwu 

(i) those which have been expressly directed by the 
Legislature to be applied to Mahomedans, such as 
the rules of Succession and Inheritance ; >^ri \/^ ^^^^c^ 

(ti) those which are applied to Mahomedans as a matter f />ji. a . ^ * o^-^cu^ 
of Justice J equity and good conscience, such as the VjiA-a^.,>^jMj>*tyA^»^'*v 
rules of the Mahomedan Law of Pre-emption ]^ '>-^-sA ^ ^<aam y^'^V*^ 

(iii) those which are not applied at all, though the 
parties be Mahomedans, such as the Mahomedan 
Criminal Law, the Mahomedan Law of Evidence, 
and the Mahomedan Law of Contract, ^^^ p v^ ^ W «i^-^<t\^->-^«v^ 



(a) Sheik KudratuUa y. Mahini Mohan (186») I (1870) 6 H a a 26. 81 ; Braja XUhorr, 

4 a L. a 184, 169 ; Hfmhim ▼. Muni \ KirU Chandra (1871) I k Ik & 1B» » 

1 
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MAHOMEDAN LAW. 



Matters 

expressly 

enumerated 



Matters Twt 

txpressly 

3Hutnerated 



Justice^ 
equity and 
good eou' 
sctencfl 



The only portions of pure Mahomedan law that are 
administered by the Courts of British India to Mahomedans 
are those comprised in els. (i) and (ti). In other respects, 
the Mahomedans in British India are governed by the 
General Law of British India. 

3. The rules of Mahomedan law that have been 
expressly directed to be applied to Mahomedans are to be 
applied except in so far as they have not been altered or 
abolished by legislative enactment. 

Thus the rales of the Mahomedau Law of Inheritance are expressly directed to 
be applied to Mahomedans. One of these rales is that a Mahomedan renoancing the 
Mahomedan religion is to be ezcladed from inheritance. But this rule has now been 
abolished by the Freedom of Religion Act 21 of 1850. Hence this rule does not 
apply. 

4. Such of the rules of Mahomedan law as have not 
been expressly directed to be applied to Mahomedans will be 
applied, as a matter of justice, equity and good conscience, 
if there is no other special provision for matters covered by 
those rules. 

Thus the rules of the Mahomedan Law of Pre-emption are nowhere expressly 
directed to be applied to Mahomedans. Hence those rules are applied to Mahomedans 
on grounds of justice, equity and good conscience. But they are not applied to 
Mahomedans in Oadh and in the Panjab, for there are special Acts relating to 
pre-emption for Oudh and the Panjab, and those Acts apply to Mahomedans also. 
See Chapter XI below. 

Again the rules of Mahomedan Criminal Law are nowhere expressly directed to 
be applied to Mahomedans. But there are legisleUive enaotmeuts relating to criminal 
law in India soch as the Indian Penal Code and the Code of Criminal Procedure. 
Hence those rules could not be applied on grounds of justice, equity and good 
conscience. The result is that Mahomedans in British India are governed by the 
criminal law obtaining in British India. 

5. The rules referred to in s. 2, cl. («*), may not be 
applied, if they are in the opinion of the Court opposed to 
justice, equity and good conscience. But the rules referred 
to in cl. (i) of that section, that is, rules that have been 
expressly directed by the Legislature to be applied to 
Mahomed,ans, must be applied, though they may not in the 
opinion of the Courts conform with justice, equity and good 
conscience. 

Thus the rules of the Mahomedan Law of Pre-emption come iinder s. 2, cl. C^J, 
and they arp"9ot. applied by the Courts o^ the Madras Presidency on. tlje grgund that 
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EXTENT OF APPLICABILITY. 6 

the J are opposed to justice, equity and good con science, inasmuch as the Law of 
Pre-emption places restriction upon liberty of transfer of property by requiring the 
owner to sell it in the first instant to his neighbour. The High Courts of Bombay 
and Allahabad, on the other hand, do apply the Mahomedan Law of Pre-emption to 
Mahomedans, with this remarkable result that the notion of " justice, equity and 
good conscience " held by those Courts differs from that held by the Madras High 
Court (>). 

As regards rules which the Courts have been expretsly directed to apply to 
Mahomedans, they must of course be applied regardless of considerations of justice, 
equity and good conscience. Thus the rules of the Mahomedan Law of Marriage 
have been expressly directed to be applied to Mahonaedans in Bengal, N.-W. Provinces 
and Assam (s> 7). One of those rules is that a divorce pronounced by a husband 
is valid, though induced by compulsion of threats. Hence the Courts of British 
India will not be justified in refusing to recognize such a divorce, though it may be 
opposed to their notions of justice, equity and good conscience (c). 

6. (1) As to the Presidency towns of Calcutta, Madras f^^J'^^^, 
and Bomoay, the rule is that, subject to any law made h^m^ 
by the Governor-General in Council, the High Courts of ^^^^ 
those towns in the exercise of their ordinary original civil 
jurisdiction are to determine all questions relating to ^ ^ 

"succession and inheritance to lands, rents, and goods, ^^"^ ^'^'^cyi v^ova^W. 
f and all matters of contract and dealing between party and 
party,") in the case of Mahomedans, by the law and usages of 
Mahomedans, " and where only one of the parties shall be a |^ ^ 
Mahomedan, by the laws and usages of the defendant." 

(2) In matters not otherwise specially provided for, 
the said Courts are to decide according to equity, justice 
good conscience. 

(5) The law to be applied by the Presidency Small 
Cause Courts is the same as that administered for the time 
being by the High Courts in the exercise of their ordinary 
original civil jurisdiction (Presidency Small Cause Courts 
Act 15 of 1882, s. 16). 

21 Geo. Illy 0. 70, and 37 Geo. Ill, tf. 142.— This section reproduces the law 
contained in statutes 21 Geo. Ill, c» 70, s. 17, and 37 Geo. Ill, c. 142^ s. 13. The 
former statute applied to the Supreme Court at Calcutta, and the latter to the 
Recorder's Courts at Madras and Bombay. Neither of these statutes is repealed, 
though the Courts to which they were applicable have been abolished. But they' 
are alterable by Indian legislatures, for they are not included in the list of statutes 



. Crv^A 



CS) Ibrahim v. Muni (1870) « M. tt a ?6 : Atabl I («) Ibrahim ▼. Bnayttur (1860 4 B. li. R A. C 
V. Muasa (1901) 24 iUA 518 (doctrine of 13. ' ' ' ' } 
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MAHOMEDAN LAW. 



In Bengal, 
and Asfam 



In the Mu- 

fateal of 
Madras 



In the Mu- 

fassal of 
Bombay 



which, noder the Indiaa Councils Act of 186 1, those l^slatures are precluded from 
altering, and in fact thej have been materially altered (jd). For instance, the 
Mahomedan Law of Contract has been almost entirelj superseded by the Contract Act 
of 1872 and other Acts. Similarly, it has been held that the rule of Mahomedan law 
prohibiting the taking of interest must be taken to have been superseded by the Usury 
Laws Repeal Act 28 of 1855, if the rule be at all regarded as a rule of law as 
distinguished from a mere moral precept (ej. 

7. As to Bengal, North-West Provinces, and Assam, 
except such portions of those territories as for the time 
being are not subject to the ordinary civil jurisdiction of the 
High Courts, it is enacted by Act XII of 1887, s. 37, 
that the Civil Courts of those Provinces shall decide all 
questions relating to " succession, inheritance, marriage, 
.... or any religious usage or in8titution,"by the Mahomedan 
law in cases where the parties are Mahomedans, except in so 
far as such law has, by legislative enactment, been altered 
or abolished. In cases not provided for by the above clause, 
or by any other law for the time being in force, the Courts 
shall act according to justice, equity and good conscience* 

& As to* the Mufassal of Madras, it is enacted by the 
Madras Civil Courts Act III of 1873, s. 16, that all ques- 
tions regarding " succession, inheritance, marriage, ... or 
any religious usage or institution'' shall be decided, in cases 
where the parties are Mahomedans, by the Mahomedan law, 
or by custom having the force of law, and in cases where no 
specific rule exists, the Courts stall act according to justice, 
equity and good conscience. 

9. As to the Mufassal of Bombay, it is enacted by 
Regulation IV of 1827, s. 26, that " the law to be observed 
in the trial of suits shall be Acts of Parliament and Regula- 
tions of Government applicable to the case ; in the absence 
of such Acts and Regulations, the usage of the country 
in which the suit arose ; if none such appears, the law of 
the defendant, and in the absence of specific law and usage, 
justice, equity and good conscience alone." 

Kote that not a sing^Ie topic of Mahomedan law is expreesly enumerated in 
this section. So much therefore of Mahomedan law as is administered to Mahomedans 
by Coarts in the Mufassal of Bombay, is administered as a matter of justice, equity 
and good conscience. 



id') Bbari, QotemmeniL of India; Muihub 
Oftwnderv. Jtaifloomar (1874) 14 a U IL 



76 : Vfibin Chander v. Bomesh Chunder 
(1887) 14 OaL 78L 
(e) Jfto Khan v. Bibljan (1870) 6 E U & 600. 
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EXTENT OP APPLICABILITY. 5 

Uiage^—ln a recent case, the Righ Ck)art of Bombay gave effect to a usage 
prevailing in this conntry of performing rites and ceremonies at the graves of deceased 
Mahomedans, and granted an injunction at the snit of the Mahomedan presidents of 
Dharwar restraining a purchaser from the owner of a graveyard from obstructing 
them in performing religious ceremonies at the graveyard ^)« , ^m^ * -^ r,^t\ c\ A 

10* As to the Panjab, it is enacted by the Panjab ^*^. 
La\^s Act IV of 1872, ss. 5 and 6, as follows :— » * ^^ 

"In questions regarding succession, .,. betrothal, ^ ^Li. cj^ ^^ 
marriage, divorce, dower, . . • (adoptionjj guardianship;* ^*^^.j^ ^j^i^jl^ 
minority) bastardy, family relations, wills, legacies, gifts, *J[^T*^^ cJsi^Si^- <i^ 
partitions, or any religious usage, or institution, the rule y^^^'^'^v' 
of decision shall be — o^at^vu. 

(1) any custom applicable to the parties concerned, 

which is not contrary to justice, equity or 
good conscience, and has not been, by this or 
any other enactment, altered or abolished, 
and has not been declared to be void by any 
competent authority ; 

(2) the Mahomedan law, in cases where the 

f)arties are Mahometans, . . . except in so 
ar as such law has been altered or abolished 
by legislative enactment, or is opposed to the 
provisions of the Act, or has been modified 
by any such custom as is above referred to." 

" In cases not otherwise specially provided for, the 
Judges shall decide according. to justice, equity and good 
conscience." 

Cuttom. — " As regards Mahomedans, prostitution is not looked on by their 
religion or their laws with any more favourable eye than by the Christian religion 
and laws.^ Accordingly the Chief Court of the Panjab refused to recognize a custom 
of the Eanchas which aimed at the continuance of prostitution as a family business 
and the decision was upheld by the Privy Council on appeal (g). 

11. The provisions of the Oudh Laws Act XVIII of inOudh 
1876, s. 3, for the law to be administered in the case of 
Mahomedans are the same as in the Panjab. 

(f) •Bamroo ▼. Bustumkhan (1901) 26 Bom. I ig^ ^l!ff**i 7-^P^^^^ ^^"^ (1888) 21 OU. 149, 



isa I 20 1 A. 1»8. 
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6 MAHOMEDAN LAW. 

In Central 12. As to the Central Provinces, it is enacted by the 

Provineef Central Provinces Laws Act XX of 1875, ss. 5 and 6, as 
follows : — 

" In questions regarding inheritance, . . . betrothal, 
marriage, dower, . . . guardianship, minority, bastardy, 
family relations, wills, legacies, gifts, partitions, or any 
religious usa^e or institution, the rule of decision shall be 
the Mahoraedan law in cases where the parties are 
Mahomedans, . . , except in so far as such law has been, by 
legislative enactment, altered or abolished, or is opposed 
to the provisions of this Act : 

Provided that, when among any class or body of 
persons or among the members of any family any custom 
prevails which is inconsistent with the law applicable 
between such persons under this section, and which, if not 
inconsistent wikh such law, would have been given effect 
to as legally binding, such custom shall, notwithstanding 
anything herein contained, be given effect to." 

" In cases not provided for hj [the above clause], or 
by any other law for the time being in force, the Court 
shall act according to justice, equity and good conscience." 

inLofoer 13. The provisious of the L owop Burma C^wrts Act 

-^•^j, a^ XI of 188ft^ s.(|, for the law to be administered in case of 
<,['^ Mahomedans in Lqwo<»' Burma are similar to those of the 
Madras Civil Courts Act. 



I %r/^ See 8. 6 above. There f Is no statutory provision/ for the Application of 

^^^^"^^ , V ^ Mahomedan law t(i Mahomedans in Upper BJirma. t 
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CHAPTER II. 

Conversion to Mahomedanism. 

14. The expression " Mahomedan " in the Acts and fj^;*;^ 
Statutes referred to in ss. 6-13 includes not only a n^dan'' 
Mahomedan by hirth, but also a Mahomedan by religion. 
Hence the Mahomedan law applies not only to persons 

who are born Mahomedans, but also to persons who have 
become converts to Mahomedanism, provided the conversion 
is bond fde^ and not merely a Qolorable one (A). 

Ulustratiott, 

A ChristiaD, A, married to a Christian wife, B, Uves and cohabits with a Native 
Christian woman, C, With a view to legalize the union between them, A and C both 
become Mahomedans ; and marrj in Mahomedan form during the lifetime of B, The 
marriage is not valid. The conversion cannot be said to be lon(i fide^ as it has been 
actuated solely by the desire to enjoy the privileges of polygamy conferred by the 
Mahomedan law : Skinner v. Orde (1871) 14 M. I. A. 309. See also in the matter of 
Ram KumaH (1891) 18 Cal. 264. 

15. It is an open question whether conversion to ^ff^ctof 
Mahomedanism, made honestly after marriage with the change of 
assent of both spouses, and without any intent to commit *'*'vwii 
a fraud upon the law, has the effect of altering rights 
incidental to the marriage. 

IRustratien. 

A and J9, both Mahomedans, espouse Christianity, and marry in Christian 
form. Some time after they both revert to Mahomedanism, and go through 4he form 
of marriage a second time according to Mahomedan law. After A^e death, B sues A^e 
relations to recover one-eighth of .IV estate as his widow according to Mahomedan 
law. The defence is that B was divorced by A according to Mahomedan form some 
time before his death. Supposing the divorce is proved, is the divorce valid so as to 
exclude B from inheritance, regard being had to the fact that the marriage was prima- 
rily in Christian form, and the divorce was given in Mahomedan form T This question 
was left open by their Lordships of the Privy Council, as their Lordships held that 
the divorce was not proved : Skinner v. Skinner (1897) 25 Cal. 537, 646, 25 I. A. 34. 

16- Khojas and Cutchhi Memons are governed in ^f^^^and 
matters of succession and inheritance, not by the c^itchhi 
Mahomedan but by the Hindu aw (i> ^'"^ 



IK) Abraham v. Almiham (1863) 9 IC I A. 
199, 243 ; Jmoala v,Dharum (1866) 10 
let A. 511. B8r-88; Raj Bahadur v. 
Btihen (1882) 4 AIL 843. 



(i) Oue of the Khoju and the Memoni (1847) 
PerrTf O. a, 110; Abdul Oadur v. Turner 
(1884) 9 Bom. ISa 
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8 MAHOMEDAN LAW. 

Ehojas and Cntchhi MemoDs were originally Hindas. They became conyerts to 
Mahomedanism about 400 years ago, but retaioied the Hinda Law of Suocession. 
HeDoe the Hinda Law of Snocession is applied to them on the ground of cnstom. 
This custom is so well established among them that if a rule of suooession opposed to 
the Hindu Law of Succession is alleged to eust amongst th^n, the burden of proof 
lies on the person setting up such rule (j). 

^M!^^'^' 17. The Sunni Bora Mahomedans of Gujrat and the 

*^ Molesalam Girasias of Broach are also governed by the 

Hindu Law in matters of succession and inheritance (&)• 

These communities also were originally Hindus, and became subsequently 
converts to Mahomedanism. 

Ci) Birini V. Gorbai (1876) 12 & a G. 294, 805; i 10 Bom. 1: IH the goods of ^ttn»iC1866) 

Bahimafbai v. BirlKH (1877) 8 Bom. ?4; 2 E H. a 27& 

In re Saji TamaU (1880) 6 Bom. 452; (fc) Bai Baiji y. Bai SantoTc (1894) 20 Bom. 58: 

AttMbai y. Hajl Tyeb (1882) v Bom. 115 ; Fattaangji t. Hatiaangji, tbUL, 181. 

Mahomed Sidiok v. Haji Ahmed (1885) I 
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CHAPTER HI. 

Mahomedan Sects and Sub-sects. 



1& The Mahomedane are divided iDto two sects, SunnUand 
namely, the Sunnis and the Shiahs. ^*^** 

19. The Sunnis are divided into four sub-sects, Suhm 
namely, the Hanafis, the Malikis, the Shafeis and the "*^'*^ 
Hanbalis. 

The Sunni Mahomedans of India belong principally to 
the Hanafi school, 

IPremmption as to SunnUsm.— The great majority of the Mahomedans of this 
coantry being Sunnis, the presumption will be that the parties to a snit or proceeding 
are Sunnis unless it is shown that the parties belong to the Shiah sect (f). 

20* The Shiahs are divided into three sub-sects, SMah 
namely, the Asna-Aasharias, the Ismailias and the Zaidyas, ***^'*^** 

The Khojas and the Borahs of Bombay belong to the . -» a a 
Ismailia sect. CU^i^Ma^-c^ (^\X, i\ ^^^oA- • Vf^ SiJ^<^^ ^^^ 



21. The Mahomedan law applicable to each sect is to jsaohuet 
prevail as to litigants of that sect {m). 



governed 
by Us law 



The Sunni law will therefore apply to Snnnis and the Shiah law to Shiahs, 
and the law peculiar to each sub-sect will apply to persons belonging to that sub-sect. - 



22. A Mahomedan, male or female, who has attained change of 
the a^e of puberty, may renounce the doctrines of the sect *^^^ 
or sub-sect to which he or she belongs, and adopt the 
tenets of the other sect or any other sub-sect, and he or 
she shall thenceforth be subject to the law of the new sect 
or sub-sect (n). 

23* A Sunni woman contracting marriage with a Marriage 
Shiah does not thereby become subject lo the Shiah law (o). 

The same proposition would hold good of a Shiah woman marrying a Sanni. 



(0 B^AUun T. BUatti Khanum (1908) 80 ObL 

083. 6M. 
Cm) Ihedar HoMHn t. Zuhoor-oon-Niua 

C1841) 2 M. L A. 441, 477. 



(n) Bayai-un'Nifta ▼. Muhammad (1890) 12 
AIL 290, 17 t A. 73 (change of MCt) ; Muh- 
ammad Y. Oulam (1864) 1 a H. 0. 236 



(0) 



(change from Shafeiism to Hanafilam). 
Natrat v. Hamidan (1882) 4 AU. 20Sl 
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Sources and Interpretation of Mahomedan Law. 

24. There are four sources of Mahomedan law, 
namely, (1) the Koran ; ^2) Hadis, that is, precepts,' actions 
and sayings of the Propnet Mahomed, not written down 
during his lifetime, but preserved by tradition and handed 
down by authorised persons ; (3") Ijmaa, that is, decisions 
of the companions of Mahomea and his disciples ; and 
(4) Kiyas, being analogical deductions derived from a 
comparison of the first three sources when they did not 
apply to any particular case {p). 

The Kiyas requires the exercise of reason, and it appears that though Abu 
Hanifa, the founder of the Hanafi sect of.Sunnis, was so much inclined to the 
exercise of reason that he frequently preferred it in manifest cases to traditions 
of single authority, the founders of the other Sunni sects seldom resorted to Kiyas (g). 

25. The Courts, in administering Mahomedan law, 
should not as a rule attempt to put their own construction 
on the Koran in opposition to the express ruling of 
Mahomedan commentators of great antiquity and high 
authority. 

Thus where a passage of the Koran (Sura 11, yt. 241-42) was interpreted in 
a particular way both in the Hedaya (a work on the Sunni law) and in the Imaxqia 
(a work on the Shiah law), it was held by their Lordships of the Privy Council that it 
was not open to a Judge to construe it in a different manner (r). 

26. Neither the ancient texts nor the precepts of the 
Prophet Mahomed should be taken literally so as to deduce 
from them new rules of law, especially when such proposed 
rules do not conduce to substantial justice. 

The words of the section are taken from the judgment of their Lordships of the 
Privy Council in Baqar All v. Anjuman («)• 

It is a rule of Mahomedan law that a gift in perpetuity is not valid unless 
the gift is one to charity. Is a gift by a Mahomedan to his own children and their 
descendants a gift to charity T No— was the answer given by a majority of the Full 
Bench of the Calcutta High Court. Yes— was the answer given by Amir Ali, J., in a 
dissenting judgment, relying on the following precept of the Prophet Mahomed : 



(p) MorUy, Inirod., oenra 
(g) ib,, p. oczxxviL 



(r) Aga Mahomed Jaffier v. Kooleom Beebee 

(1897) 25 OaL 9, la 
(O (1902) 25 Aa 286, 254, 80 L A 94 
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" A pious offering to one^s family to provide against their getting into want is more 
pious than giving alms to the beggars. The most excellent form of iadakah (charity) 
is that which a man bestows a|>on his own family.^ On appeal to the Privy Council 
the decision of the majority was upheld. In commenting upon the judgment of Amir 
Ali, J., their Lordships observed that it was not safe in determiaing what is the rule 
of Mahomedan law on a particular subject to rely upon abstract precepts taken from 
the mouth of the Prophet without knowing the context in which those precepts were 
uttered. Their Lordships further observed that the rule of Mahomedan law on the 
subject was tiiat which was laid down by the majority of the Full Bench, and that 
the new rule of law sought to be deduced from the precept of the Prophet by Amir 
Ali, J., was not one that would conduce to justice (f). 

27. New rules of law are not to be introduced because ji^oient 
they seem to lawyers of the present day to follow logically tetnts 
from ancient texts however authoritative, when the ancient 
doctors of the law have not themselves drawn those 
conclusions (u). 

28. The three great exponents of the Hanafi-Sunni ffg^erai mu 
law are Abu Hanifa, the founder of the Hanafi school, and ^/ interpre- 
his two disciples, Abu Yusuf and Imam Muhammad. ^RMofi^iaw 

It is a general rule of interpretation of the Hanafi law 
that where there is a difference of opinion between Abu 
Hanifa and his two disciples, Abu Yusuf and Imam 
Muhammad, the opinion of the majority prevails (v). Where 
there is a difference of opinion between Abu Hanifa and 
Imam Muhammad, that opinion is to be accepted which 
coincides with the opinion of Abu Yusuf (w). When the 
two disciples differ from their master and from each other, 
the authority of Abu Yusuf is generally preferred (x). 



(0 Abul Fata v. Ba$anMya (1894) 22 GaL 619, 
882 22 L A f 6 88. 

(tt) Baqar AH ▼. Anjuman (1902) 29 AH 288, 
254, 80 L A 94 ; Agha AU Khan t. AUxtf 
Haaan Khan (1892) 14 AH 429, 44a 

C«) Agha AH Khan y. AUotf Batan Khan 



C1892) 14 AIL 429, 448 ; Abdid Kodir y. 

aiaima (1886) 8 An. 166-167. 
(w) (1886) 8 AIL in 16& 8«e aUo Muhammad 

y. The Legal Remembrancer (1898) 15 

An. 821. 828. 
(s) Ktdeom Bibee v. Ootam Eouetn C1905) 10 

G W. N. 449, 48a 
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^ CHAPTER V. 

Succession and Administration, 

[The two principal Acts in force in British India relating to the saooessioQ to 
and administration of the estate of deceased persons are the Indian Sncoession Act X 
of 1865, and the Probate and Administration Act V of 1881. The Succession Act 
applies to Europeans, Parsis, Bast Indians and to all Natives of India other than 
Hindus, Mahomedans and Budhists. The Probate and Administration Act applies to 
Hindus, Mahomedans and Budhists. Since the latter Act applies to Hindus as well 
as Mahomedans, it contains only general rules relating to administration and succes- 
sion. The present chapter sets forth special rules of Mahomedan law relating to 
administration and succession except in a few cases where it has become necessary 
for special reasons to set forth some of the rules laid down in the Probate and 
Admipistration Act.] 

29. The property of a deceased Mahomedan is to be 
applied successively in payment of (1) his funeral expenses 
and death-bed charges, (2^ expenses of obtaining probate or 
letters of administration, (3) wages due for service rendered 
to the deceased within three months next preceding his 
death by any labourer, artisan or domestic servant, (4^ other 
debts of the deceased according to their respective priorities 
(if any), and (5) legacies not exceeding one-third of what 
remains after all the above payments have been made. The 
residue is to be distributed among the heirs of the deceased 
according to. the law of the sect to which he belonged at the 
time of his death. 

The order set forth above follows tb**. provisions of the Probate and Administra- 
tion Act, ss. lQl-105. As regards item no. (5) it is to be noted that a Mahomedan 
cannot by toUl dispose of more than one- third of what remains of his property after 
payment of his funeral expenses and debts : Rumsey^'s Al Sirajiyyah, 12. 

If the deceased was a Sunni at the time of his death, his property would be 
distributed among his heirs according to Sunni law, and if he was a Shiah, it would be 
distributed according to Shiah law. In other words, succession to the estate of a 
deceased Mahomedan is governed by the law of the sect to which he belonged at the 
time of his death, and not the law of the sect to which the persons claiming the estate 
as his heirs may belong (.xx). 

The person primarily entitled to administer the estate of a deceased Mahomedan 
($.«., to apply it in the manner set forth in the section) is the eweoutor appointed under 
his will. If the deceased dies intestate, the person to whom letters of administration 

(XX) Bayat^n-Niisa t. Muhammad (1890) 12 AIL 290, 17 L A. 73. 
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are granted is the person entitled to administer the estate of the deceased. Sach 
a person is called administrator. The persons primarily entitled to letters of 
administration are the heir$ of the deceased. 

30. The executor or administrator, as the case may ^^J^^j^/-^ 
be, of a deceased Mahomedan, is, under the provisions of eweoutor and 
the Probate and Administration Act, 1881, his legal «^^^'^«*«**-«- 
representative for all purposes, and all the property o the 
deceased vests in him as such. 

But since a Mahomedan cannot dispose of by will 
more than one-third of what remains of his property after 
payment of his funeral expenses and debts, ana since the 
remaining two-thirds must go to his heirs as on intestacy 
unless the heirs consent to the legacies exceeding the 
bequeathable third, the executor is an active trustee to 
the extent only of the bequeathable third and a bare trustee 
for the heirs as to the rest of the testator's property (y). 

The first para, is a reproduction of the provsions of s. i of the Probate 
and Administration Act. An execator under the Mahomedan law is called watt, 
derived from toaiiyat, which means a will. Bat though the Mahomedan law recog- 
nises a wa$if it does not recognize an administrator, there being nothing analogous 
in that law to " letters of administration.^ A wasi or executor under the Mahomedan 
law is merely manager of the estate, and no part of the estate of the deceased vests 
in him as such* But the powers of a Mahomedan executor under the Probate and 
Administration Act are much larger, for under that Act the property of a deceased 
Mahomedan vests in his executor* Note further that the property of the 
deceased estate vests in the executor at the moment of the testator^s death, and the 
vesting is not suspended till the grant of probate. A debtor of the deceased may 
therefore safely pay the debt to the executor even before probate (z). And as a 
further result of the vesting of the estate in a Mahomedan executor, he has the power 
to dispose of as he thinks fit the property for the time being veste in him, subject, 
however, to the provisions of the second paragraph of this section. A mere manager, 
such as a Mahomedan executor was before the passing of the Probate Act, has no 
such power. 

31. Subject to the provisions of the foregoing section. Devolution 
the whole property of the deceased, where he has died ^^nce^^' 
intestate, or where he has left a will, so much of it as 
cannot be, or is not, disposed of by his will, devolves 

on his heirs in specific shares at the moment of his death, 
and the devolution is not suspended by reason merely of 
debts being due from the deceased. 



(y) JAjTM Surratutoin v.^i^aunb NuzhoA-uA' I (*) ,?^^ii| Moota v. Sha\H Essa (1884) 8 Bom. 



Doula C190S) 83 Oia 116, 82 L A. 24i | 241. 252. 
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The above rale follows from the decinoD of tihe Allahabad High Court in 
Jafri Begam ▼. Amir Iduhammsd (a), read with the preceding section. When a 
Mahomedan dies leaving a will, and there is an executor appointed under the 
will, the property of the deceased vests in the executor subject to the provisions 
of the second paragraph of s. 30. When a Mahommedan dies intestate, and there 
is a grant made of letters of administration of his property, the property vests in the 
administrator. But when there is no executor or administrator, the property of the 
deceased vests at the moment of his death in his hein. It is to be noted that in 
the case of persons subject to the provisions of the Indian Succession Aot*-and 
Mahomedans are not subject to the provisions of that Act— the property of the 
deceased does not vest in his heirt. The reason why the property of a deceased 
Mahomedan vests in his hein in the absence of an executor or administrator is that 
the Mahomedan law does not recognize any repretetUation to the estate of the deceased 
(P) ; if it did, his property could vest only in his legal representative, that is, his 
executor or administrator, and it could not vest in his heirt. 

The property, when it vests in the heirs, vests in epeoifie shares , that is, it is 
only the share to which each heir is entitled that vest in him, and no more. The share 
of each heir before distribution is said to vest in him in interest. After distribution, 
the share vests in the heir in possession. When an heir comes into possession of his 
share, it is clear that he may alienate it by sale, mortgage, gift or otherwise. But he 
has not got the same powers of disposition when the share has not yet been vested in 
possession. Thus a valid gift cannot be made by an heir of his share which has not 
yet vested in him in possession except to a co-heir. And as regards disposition by 
way of sale or mortgage, the validity of the disposition depends on the conditions set 
forth in the next section. 



Alienation of 
fthare before 
distribution 



32* (1) Any heir may, even before distribution of 
the estate, transfer his own (c) share either by absolute 
sale or by mortgage, and give the transferee a good title 
thereto, notwithstanding any debts that might be due from 
the deceased, provided that the transferee acts in good 
faith and under circumstances which are not such as to 
raise a reasonable presumption that he had notice of the 
debts {d) [ills, (a) and (c)]. 

Even if the transferee has notice of the debts, the 
transfer is not absolutely void, but voidable merely at the 
option of the creditor, so as to entitle him to follow the 
estate in the hands of the transferee. But the creditor is 
not entitled to follow the estate in the transferee's hands, 
unless the assets in the hands of the heirs are insufficient 
to satisfy his claim (e) [ilL (d)]. 



(a) (1885) 7 AIL 822, foUowed in Muhammad 

Ausaiz V. Har Sahai (1685) 7 All 716. 

(b) Amir DtUhin v. Bai} SathCU^i^ 21 CaL 311, 

!tl5. The contrary opinion expressed by 
- llarfcby . J. r i» A9samatk9m N Mna M i b te 
V. LuUhmeeyut Singh (1878) 4 CaL 142, 
158 is no longer law. 



(e) Bazayei Hosseln v. Dotiti Chund (1878) 4 

OaL 402, 406, 6 L A. 21L 
(d) Bazayet HoasHn v. Dodi Chund (1878) 4 

(XL 402. 5 L A. 211; Land Mortgage 

Senkky. B t Hy m d h m ri (l«8e>7 a h. K 460. 

(0 Rafkristo t. KoyUuh Chunder (1881) 8 OaL 

24. . 
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ALIENATION OF HIS SHARE BY AN HEIR. 16 

(2) Where the estate or any part thereof consists of 
immoveable property, and the transfer is made by an heir 
of his share in such property during the pendency of a suit 
brought by a creditor in which a decree is made for 
payment of the debt out of the estate j the transfer cannot affect 
the rights of the creditor, and he may execute the decree b^ 
attachment and sale of the share so transferred (/) [ill. (e)' 

Explanation. — " Transferee** within the meaning of this 
section includes a purchaser at a sale in execution of a decree 
obtained against an heir by his creditor (g) [ill. (b)], 

lUuttratiom, 

(a) A Mahomedan, who owes a sum of money to C, dies leaving certain heirs. 
The heirs sell the whole of the porperty of the decaassd to P before payment of the 
debt due io C. C then obtains a decree against the heirs for the amount of the debt, 
and in excution of the decree applies for an attachment of the property sold by the 
heirs to P, alleging that the heirs had no right to alienate the property of the deceased 
before payment of the debt due from the deceased. C is not entitled to attach the 
property in the hands of P, the latter being a bona fide purchaser for value without 
notice of (Tt claim : Land Mortgage Bank v. Bidyadhari (1880) 7 C. L. R. 460. 

Note.— So long as the estate of a deceased Mahomedan is in the hands of his 
heirs, a creditor of the deceased who has obtained a decree against the heirs for his 
debts may follow it in the hands of the heirs, that is to say, he may attach the estate 
m the hands of the heirs in execution of the decree. But the case is different when the 
estate has been sold by the heirs, and it has passed into the purchaser's hands. In such 
a case if the purchaser bought without notice of the debts, the creditor cannot attach the 
property in the hands of the purchaser. It does not matter that the object of the heirs 
in selling the property was to defraud the creditor, for the question being one between 
the crejlitor and the purchaser j the test is whether the purchaser took with notice of 
the debts, and not whether the heirs intended to defraud the creditor {hy 

(b) A Mahomedan, who owes a sum of money to C^ dies leaving two sisters 
as his only heirs. C obtains a decree for the amount of his debt against the sisters as 
representing the estate of the deceased. Subsequently a creditor of the sisters obtains 
a decree against them, and the estate of the deceased in the hands of the sisters is sold 
in execution of that decree, and purchased by P xoithout notice of Cs claim. C then 
applies for attachment of the property of the deceased in the hands of P. He is not 
entitled to attach the property, for P is a purchaser xoHhout notice of CTs claim : 
Wahidunnissa v. Shubrattun (1870) 6 B. L. R. 54, with facts slightly altered. 

Note.— The only distinction between this and the preceding illustration is that 
in the latter case the sale by the heirs is voluntary ^ while in the present illustration 
the sale is tit execution of a decree against the heirs. The point to be noted is that in 
both the cases C sought to attach the property after it had passed from the hands of 

( /) Batayet Hos9Hn v. Dooii Chund (1878) 4 I (A) Wahiduntsaa v. 8hut>ruUun (1870) 6 E L. 

OftL 402. L. K B L A. 111. B. M, «8l 

(g^ Wnhidunista t SihuJbraUun (1870) 6 E L. 

R54 
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the heirs into the hands of a honAfide purchaser for value Without notice of 0*$ claim, 
and Id both the cases it was held that he was not entitled to do so. 

(c) A Mahomedan, who owes a sum of money to .0, dies leaving a son aa his 
only heir. The son mortgages the whole of the estate of the deceased to i» to secure 
repayment of advances made to him by P without notice of C$ claim. Subsequently 
C obtains a decree for the amount of his debt against the soi^ as representing the 
estate of the deceased, and in execution of the decree attaches the mortgaged property 
in the hands of the sop (not in the hands of P, for a mortgage of itself does not pass 
possession of the mortgaged property to the mortgagee). Daring the pendency of the 
attachment, P sues the son on the mortgaged-^bond, and obtains a decree for the 
realization of the mortgage-debt from the mortgaged property. The property mort- 
gaged is sold in pursuance of the decree and purchased by X. Is X entitled to have 
the attachment set aside ? Yes, for X derives his title under a sale in execution of the 
decree obtained by P who took the mortgage before the institution of Cf^s suit without 
notice of (Tt claim : Bazayet ffomin v. Dooli Chund (1878) 4 Cal. 402, 5 I. A. 211, 
with facts slightly altered. 

Note. — The only distinction between this and ill. (a) is that in the latter case 
the alienation by the heirs was by way of tale, while in the present illustmtion it is by 
way of mortgage. The test is whether P, the mortgagee^ was a bond fide transferee 
for value without notice of Ce claim, and not whether X, the purchaser from the 
mortgagee, purchased with notic3 of that claim. 

(d) A Mahomedan, who is indebted to Cy dies leaving a widow and other 
heirs. The widow sells to P certain land allotted to her on distribution of the estate 
of the deceased. P had notice at the time of purchase of Ce claim. Subsequently C 
obtains a decree against the hsirs for the amount of his debt, and seeks to attach the 
land sold by the widow to P. ^ is not entitled to attach the land in the hands of P, 
though P had notice of his claim, unless it is shown that the assets in the hands of 
the heirs are not sufficient to satisfy his claim : RajkrUto v. Koylash Chunder (.1881) 
8 Cal. 24, with facts altered and simplified. 

if(^ff.— The mere fact that P had notice of Ct claim does not entitle C to follow 
the widow^s share in the hands of P, unless (7 can show i that there are not sufficient 
assets in the hands of the heirs for the payment of his debt. 

(e) A Mahomedan, who owes a sum of money to C, dies leaving a son as 
his only heir. C institutes a suit against the son for an account of the estate of the 
deceased come to his hands and for payment of his debt out of the estate. During the 
pendency of the suit, the son sells to P certain land forming part of the property of 
the deceased. A decree is subsequently made in O^e suit for the payment of his debt 
'out of the estate. C applies in execution of the decree for at^hment of the property 
in the hands of P. C is entitled to attach the property : Bazayet Hoetein v. Dooli 
Chund (1B76) 4 Oal. 402, 5 I. A 211, followed in YaHn Khan v. Muhammad (1897) 
19 All. 504. 

iVb^.^In ill. (a) the sale by the heirs was made lefore the institution of the 
creditor's suit ; in the present case the sale is made during the pendency of the 
creditor's suit. But this circumstance of itself does not entitle the creditor to follow 
the property in the hands of the purchaser. To enable him to do so it is further 
necessary that he must have obtained a decree against the heir for payment of 
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his debt oui of the estate of ihe deceased. In other words, the decree must be 
agaiDst the estate, and Dot a simple money decree (t). And as the rule laid down 
in cl. (S) of the present section is merely an application of the doctrine of lit 
pendens (see Transfer of Property Act, s. 52), it is submitted that it is also necessary 
that the estate out of which the debt is decreed to be paid must consist of imtnoveahle 
property, that being the only kind of property to which the doctrine of lis pendens 
applies. 

33. The heirs of a deceased Mahomedaa are liable, Liabauy oj 
before distribution of the estate, to pay the debts of the ^^^^^'^^^ 
deceased to the extent of the assets to which they may 

have succeeded, but they are not liable to pay debts 
exceeding such assets (j). 

After the estate is distributed, each heir is liable for 
debts due from the deceased to the extent only of a share 
of the debts proportionate to his share of the estate (fc). 

Illustrations. 

(a) A Mahomedan dies leaving assets of the value of Rs. 4,000 and debts 
amounting to Rs. 5,000. The liability of the heirs is confined to the amount of the 
assets, namely, Rs. 4,000, and the creditor is not entitled to any personal decree 
against the heirs for the balaifbe of tho debt. 

(b) A Mahomedan, wlio is in libted to C in the sum of Rs. 3,200, dies leaving 
a widow, a soa, and two dough ters. The heirs divide the estate without paying the 
dMy th3 widow taking 1/8, the son taking 7/16, and each daughter 7/32. C then 
6VL2S tho widow and the son only for the whole of the debt due to him from the 
djc:!a83d. The widow is liable to pay only (1/8 X 3,200=) Rs. 400, and the son 
(7/16 X 3,200 m ) Rs. 1,400 : PiHhipal Singh v. Susaini Jan (1882) 4 All. 361. 

34. If the estate is not insolvent, the heirs may jHstHbuticn 
divide it at any time after the death of the deceased, and ^f^^^^^ 
the distribution is not liable to be suspended until pay- 
ment of the debts. 

The Mahomedan law does not require that the distribution of the estate of a 
deceased Mahomedan should be suspended until the debts due from the deceased are 
paid. The heirs are at liberty to divide the estate even before payment of the 
debts, and each heir is then liable to the extent only of a share of the debts 
proportionate to his share of the estate, and no more (s. 33). It is not open 
to a creditor of the deceased to contend, when he sues only some of the heirs for the 
whole of his debt after distribution of the estate, that the estate ought not to have 
been distributed before payment of his debt, and that the heirs sued are liable to 



(i) BMa Nath v. Maqlmt-wi-NiBta (1903) 26 
AD. 2& It IB ftated in tbe Judgment in 
this CMe that the decree io Yasin Khan*t 
Cftte cited io ilL (e) wai a simple money- 
. decree, and not a decree for payment of 
Ihe creditor*! debt o«< o/iA« e<(ate. Ifio, 



the decision in that case te obvioasly 

wrong, 
(j) Mmt AUem UUah r. AlAf Khan, L a Oi A.. 

OftL 81. 
(ill) Bamir Singh v. Zakia (1875) 1 AIL 57 ; 

PirthitMt Singh v. Husaini Jem. (1882) 

4 AIL 8«L 
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Suit by eredi-' 
tor against 
executor or 
adminUtra' 
tor 



pay the lohoU amount of the debts due to him by the deceased [see ill. (b) to b. 33]. 
It does not make any difference whether the debts due from the deceased are large 
or small (Q. But if the estate is insolvent, the heirs cannot divide the estate, for 
nothing will then be left for them to inherit after payment of the debts (m). 

35. If the estate is represented by an executor or 
administrator, a suit by a creditor of the deceased ought 
to be instituted against the executor or administrator as the 
case may be. 

Suit hi eredi- ^^' ^^ Other cases, the creditor may, after distribution 

tor against' of the estate, sue any one or more of the heirs, and, before 
*^^^* distribution^ any heir or heirs in possession of any part of 

the estate (n), subject to the following provisions : — 

(1) If the estate is distributed ^ and the suit is brought 
against some only of the heirs of the deceased, the creditor 
is not entitled to a decree for the whole amount of his debt, 
but only for an amount proportionate to the aggregate share 
of the defendants in the property (o). 

(2) If the estate is not distributed, and the suit is 
brought against any heir or heirs in possession of any part 
of the estate, the creditor is entitled, according to the 
decisions of the Hight Courts of Calcutta and Bombay, 
and, it would seem, also the High Court of Madras, to 
a decree against the estate to the extent of so much thereof 
as is in the possession of the defendant (jp) ; and where 
such a decree is obtained, it will bind tne other heirs, 
though they were not parties to the suit (q), so as to pass 
a good title as against those heirs also to a purchaser of 
that portion of the estate at a sale in execution of a 
decree (r), unless the decree was obtained by consent (s), 
or unless it is proved that the debt was not due (<). 

But according to the rulings of the Allahabad High 
Court, a decree, relative to his debts, passed in a con- 
tentious or non-contentious suit against only such heirs of 



(0 W^ Begam v. Amir Muhammad Khan 
(1886) 7 AIL 822, 828, 8^9; Pirthitjal 
mngh V. Husaini Jan (1882) 4 AIL S61 ; 
Hamir Singh v. ZaMr (1875) 1 AIL 57, 
59. 

(m) Bua8unteram t. Kamaluddin (1885) 11 
GfiL 421, 42a 

(n) AmbasTianJear y. Sapad Ali (1894) 19 Boia 
27 i ; Dulhin v. Bai) Nath (1894) 21 CM. 

ni. 

(o) Hamir Singh v. Zakia (1875) 1 AIL 57 ; 

nnhiiMa Singh V. Eusaini Jan (1882) 4 

AIL 961. 
(i>) Dulhiv T. Baij Xath (1894) 21 CaL 811. 



(9) MuUyjan y. Ahmed ^«y (1) 1882 8 Gid S70 : 
Khurahetbibi v. Keeo Vinayek (1887) 12 
Bern. 101; Davalava y. Bhimajiiim) 
20 Bom. 89 8 ; see also Pathummabi y. 
VittU Ummachabl, (1902) 26 Mad. 7^4, 

7 a 

(r) iiuUvian y. Ahmed Atty (1882) 8 OaL 970 

and KhurahetbUA y. Keso Vinayek (1887) 

12 Bom. 101. 
(a) Aasamathem y. Roy Lutehmtepui Singh 

(1878) 4. CaL 142, 155. 
(0 Khurghetbibi v. Ke$o Vinaytk (1887) 12 

Bom. 101, 108. 
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a deceased Mahomedan debtor as are in possession of the 
whole or part of his estate binds each defendant to the 
extent of his full share in the estate (w), but it does not 
bind the other heirs who, by reason of absence or any other 
cause are out of possession, so as to convey to the auction- 
purchaser in execution of such a decree the rights and 
interests of such heirs as were not parties to the decree ; 
and they will be entitled to recover from the auction-* 
purchaser possession of their share in the property sold, 
subject, however, to payment to the purchaser of their 
proportionate share of the debts for which the decree was 
made (v), unless the circumstances are such as do not call 
for the exercise of this equity in favor of the purchaser (w). 

Illvitrations, 

CALCUTTA AND BOMBAY DECISIONS. 

[(a) A Mahomedan dies leaving a widow, a daughter, and two sisters. After 
his death a suit is brought hj a creditor of the deceased against the widow and the 
daughter who alone are in poseessioA of the whole estate, and a decree is passed 
" against the assets of " the deceased. The decree and the sale in execution of the 
property left by the deceased are binding on the sisters though they were not parties 
to the suit : Muttyjan v. Ahmed Ally (1882) 8 Cal. 370. 

(lb) A Mahomedan woman, Khatiza, dies leaving a minor son and a daughter. 
After her death a suit is brought by a creditor of the deceased against " Khatiza, 
deceased, represented by her minor son represented by his guardian '' (a?), and a decree 
is made in that form* The deceased was entitled to a share in a Khoti Vatati^ 
and " the right, title, and interest of Khatiza " in that share is sold in execution of 
the decree. The purchaser acquires a title unimpeachable by the daughter, though 
she was not a party to the suit, nor to the subsequent proceedings in execution : 
Kliurghethihi v, Keso Vinayah (1887) 12 Bom. 101 (y). [No reference was made in the 
judgment to l^he Calcutta casa cited above, nor to the Allahabad cases cited below]. 

(c) A Mahomedan dies leaving a widow and other heirs. A suit is brought by 
a cneditor of the deceased against the widow alone who is in possession of a part of 
the estate. The other heirs are not necessary parties, and the creditor is entitled to a 
decree not oqly against the share of the widow in the estate, but the full amount cf 
assets which have come into her hands and which have not been applied in the 



(«) Dallu Mai v. Bari Das (1901) 23 AIL 263, 
26S. 

(v) Jafri Begam v. Amir Muhammad Khan 
(1885) 7 AIL 822 ; Muhammad Awais v. 
Bar Sahai (1885) 7 AIL 716 ; Hamir 
Singh V. Zakia (1875) 1 AIL 57. See also 
Muhamma^ AUahtJUid v. Muhammad 
UmaU (1888) 10 A]L 239. 

(u>) Jafri hfgam v. Amir Muhammad Khan 
(1885) 7 AU. 822 : see the third question 



referred to tbe FdU Bench in the above 
case, and the form of it as amended by 
tbe PuU Bench {ib, p. 825). 
(X) This fomi cf suit, which was at one thne 
ooramon in the Mafussil of Boi^bay, has 
been recently disapproved by the Bombay 
High Court 
(y) Note that in this case " no part of the 
produce of the KhoU was in a/ctual 
possession of either of the heirs of the 
deceased." 
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didcharge of the liabilities to which the estate may be subject at her husband s death ! 
Att^ Duthan v. Ba^f Nath (1894) 21 Cal. 311. 

(d) A Mahomedan dies leaving a widow, a minor son and two daughters. 
After his death a suit is brought by a mortgagee from the deceased against the son as 
represented by his guardian and mother, claiming possession of the land mortgaged to 
him as owner under a gahan lahan clause in the mortgage. The widow is in possession 
of the estate, and a decree ex-parte is made directing her to make over possession of 
the land to the mortgagee, and he is accordingly put in possession. The decree binds 
the daughters, though they were not parties to the suit and they ar3 not entitled to 
redeem the mortgage as against the mortgagee or a purchaser from him : Davalava v. 
Bhinuyi (1895) 20 Bom. 338. 

ALLAHABAD DECISIONS. 

(e) A creditor of a deceased Mahomedan obtains a decree npou a hypothecation 
bond "for recovery of his debt by enforcement of lien*^ against an heir of the 
deceased in possession of the estate. The whole estate is sold in execution of the 
decree, and it is purchased by the decree-holder. Subsequently another heir of the 
deceased, who was not a party to these proceedings, sues the decree-holder as purchaser 
for recovery of his share in the estate. He is entitled to possession of his share on 
payment of his proportionate share of the debts which were paid off from the 
proceeds of the sale : Muhammad AtoaU v. Ear Sahai (1886) 7 All. 716, following 
Ja/ri Begam v. Amir Muhammad (1886) 7 All. 822. 

(f ) A creditor of a deceased Mahomedan obtains a money-decree against an 
heir of the deceased in possession of the estate, and attaches certain immoveable 
property forming part of the estate in execution of the decree. The value of the 
immoveable property exceeds the share of the defendant. The defendant is entitled to 
object to the attachment and sale of the rights and interests of the other heirs who 
were not parties to the suit, upon the ground that as regards them, he is in possession 
of the property as trustee : Dallu Mai v. Ilari Das (1901) 23 All. 263. This follows 
from the decision set out in ill. (e).} 

Cenfliet of deeUiont : Prinoiple of Calcutta BuUngt. —Though the view enter- 
tained by the High Courts of Calcutta and Bombay is the same, it proceeds npon 
different grounds altogether. According to the Calcutta Court, a creditor's suit is in 
the nature of an administration suit, and, as such, an heir in possession is bound to 
account for any assets that may have come into his hands, and to that extent is 
liable to pay the creditors, the residue, if any, being divided among the heirs. See 
the cases set out in ills, (a) and (c). We do not think it was intended by this deci- 
sion that a creditor''s suit should be regarded as an administration suit to all intents 
and purposes. Such a view may give rise to anomalous results, for it has never 
been disputed that a creditor of a deceased Mahomedan may sue an heir in posses- 
sion of any part of the estate, and it is established law that an administration suit 
strictly so-called must comprise the whole estate of the deceased. Again, it is an 
elementary proposition that there cannot be more than one administration suit in 
respect of the same estate, and that the whole estate mtist be administered in one 
and the same suit ; but it has never been suggested that the pendency or determina- 
tion of a suit by a creditor deceased a Mahomedan against an heir in possession of 
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a part oDly of an estate is a bar to another suit by another creditor against the same 
heir (z), or against another heir in pofsession of some other part of the estate. We 
may, therefore, take it that the High Court of Calcutta would regard a suit by a 
creditor as an administration suit to the intent only that other heirs not parties to the 
suit might be bound by the decree to the extent of the estate in possession of the 
defendant-heir. This theory appears to have been dictated by two considerations, 
viz., (1) the grave injustice that might result if the creditor were to be confined to 
the i*ecovery of a fractional portion of his claim as held by the Allahabad High 
Court, and (2) the rule of Mahomedan law that an individual heir cannot be said 
with strict propriety to represent his co-heirs (a). The same Court has further 
endeavoured to strengthen its decisions by the analogy, though incomplete, of the 
case of an executor de son tort (fi), who could be sued according to English law for 
an account of the specific assets that have come into his hands, though there may be 
no legal representative. 

Principle of Bombay Rulingt.^The principle underlying the decisions of the 
Bombay High Court is quite different. That Court follows the analogy of the Hindu 
law on the ground that " the Mahomedan law is, if possible, more strict in its recog- 
nition of the obligation to pay dtbts^' than the Hindu law. According to that law 
it is established that " when, in a [creditor's] suit, the debt is due from the father, 
and after his death the property is brought to sale in execution of a decree against the 
widow or some of the heirs of the [deceased] and the whole property is sold, then the 
heirs not brought on the record cannot be permitted to raise the objection that they 
were not bound by the sale simply because they were not parties to the record " (o). 
It may be observed that the Calcutta rulings set out in the illustrations above are not 
referred to in either of the Bombay cases. 

Madras Bulings,^The question now under consideration does not appear to 
hare arisen in Madras. But in a recent case, the High Court, in determining the 
question whether a sale by an heir in sole de facto possession of the entire inheritance 
for payment of debts due from the deceased was binding upon the other heirs, relied 
upon the Bombay rulings set out in ills, (b) and (d), and held that if a sale in 
execution of a decree obtained by a creditor against an heir in possession of the 
estate was binding upon other heirs though they were not parties to the suit, there 
was no reason why a voluntary sale by such an heir for the purpose aforesaid should 
not bind other heirs though they were not parties to the sale (d). But it may be 
noted that no reference was made either in the argument of counsel or in the judg- 
ment to the Allahabad cases set out in ill. (e). 

Principle of Allahabad Rulings.— The reasoning of the Allahabad High Court 
may thus be stated in the words of Mahomed J. : "To hold that a decree obtained 
by a creditor of the deceased against some of his heirs, will bind also those heirs 
who were no parties to the suit, amounts to giving a judgment inter partes or 
rather a judgment in personam the binding effect of a judgment in rem, which 
the law limits to cases provided for by s. 41 of the Evidence Act. But our law 
warrants no such course, and the reason seems to me to be obvious. Mahomedan 

(«) MuUtfjan V. Ahmed Allp (1882) 8 OaL 8T0. | (O Datmlava v. Bhimaji (1895) 20 Bom. 838, 

*TJ. 344, 845. 

(a) Amir Dulhin v. BcU) Nath JHngh (1894) 21 (d) Pathummabi v. Vmi Umma4haM (1902) 

CaL 811. 816. 811 ' 26 Mad. Ui, T38-789. 
(ft) ill 81T. I 
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heirs are independent owners of their specific shares, and if they take their shares 
subject to the charge of the debts of the deceased, their liability is in proportion to 
the extent of their shares. And once this is conceded, the maxim res inter alios acta 
alteri nocere non debet would apply without any such qualifications as might possibly 
be made in the case of Hindu co-heirs in a joint family^' (e). The meaning of 
the maxim as applied to the question now under consideration is that a judgment 
in *a suit between A and B is not binding upon C unless C is the privy either 
of A or B. 

37. An heir in possession of any part of the estate 
may apply the same in payment of debts due from the 
deceased, and may for that purpose alienate the property 
in his possession so as to pass a good title to the alienee 
as against the other heirs. 

It was so held by the High Court of Madras in a recent case (/). The ground 
of the decision was that if a sale in execution of a decree obtained by a creditor 
against an heir in possession of the estate is binding upon other heirs though they 
may not have been parties to the decree, it can make no difference whether the heir 
meets the demand by a bon^ fide voluntary sale or the property is brought to sale in 
execution of a decree obtained against him. In this respect the Court adopted the 
view held by the High Courts of Calcutta and Bombay (g) set out in s. 36. 

But it is doubtful whether a voluntary sale by an heir in possession of the 
estate for payment of debts due from the deceased will be held binding on the other 
heirs by the High Court of Allahabad, for it has been laid down by that Court that a 
sale in execution of a credi tore's decree obtained only against such heirs as are in 
possession of the estate is not binding upon other heirs (hj. If a sale in execution of 
a decree made after full enquiry in open Court is not binding upon other heirs, it is 
probable that no greater effect will be given to a voluntary sale. But such a view 
would be opposed to the opinion expressed by the same Court in an earlier case (i)j 
which is quite in accord with the rule laid down in the present section. 

38. No- Court shall pass a decree against a debtor of 
a deceased Mahomedan for payment of his debt to a person 
claiming to be entitled to the effects of the deceased or to 
any part thereof, except on the production, by the person so 
claiming, of a probate or letters of administration evidenc- 
ing the grant to him of administration to the estate of 
the deceased, or a certificate granted under the Succession 
Certificate Act, 1889, or under Bombay Regulation VIII 
of 1827, and having the debt specified therein. 

Explanation, — ^The word " debt " in this section 
includes any debt except rent, revenue or profits payable 
in respect of land used for agricultural purposes. 



(«) Jafri Begam v. Amir Muhammad (1885) 

7 AU. 822. 842, 843. 
C/) PaUtummabi y. VittU Ummaehabl (1902) 

26 Mad. 734 
(a) Davalava t. Bhimafi (1895) 20 Bom. SSa 



(h) Jafri Begam y. Amir Muhammad (1885) 

7 AU. 822L 
(«) Hasan AH y. Mehdi Busain (1877) 1 AH 

533. This case is not referred to in Jafri 

Begam*B casa 
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This section reproduces with slight verbal alterations the provisions of the 
Succession Certificate Act VTI of 1889, s. 4, so far as they apply to Mahomedans. 
The Act. extends to the whole of British India, but it is provided by s. 1, cl. 4, that a 
certificate shall not be granted under the Act with respect to any debt or security to 
which a right can be established by probate or letters of administration under the 
Indian Succession Act, 1865, or by probate of a will to which the Hindu Wills Act, 
1870, applies, or by letters of administration with a copy of such a will annexed. 

Probate.— Ixx cases to which the Indian Succession Act, 1865, applies— and the 
Act does not apply to Mahomedans — it is provided by s. 187 that no right as executor 
can be established in any Court of Justice, unless probate shall have been granted of 
the will under which the right is claimed. These provisions are not reproduced in the 
Probate and Administration Act which applies to Mahomedans, and it has been held 
that the omission was intentional (J). The result is that an executor of a will of. a 
deceased Mahomedan may establish his right in a Court of Justice without taking out 
probate of the will (k). In the case, however, of dehtt due to the deceased, it is necessary, 
before the executor can be entitled to a decree against a debtor of the deceased, that 
he should have obtained either a probate or a certificate under the Succession Certi- 
ficate Act or Bombay Regulation Act VIII of 1827. These provisions are introduced 
by the Succession Certificate Act both to facilitate the collection of debts and to afford 
protection to parties paying debts to the representatives of deceased persons (Z). 

Letters of adm%mstrat%o%,—\ti cases to which the Indian Succession Act 
applies, it has been enacted by s. 190 that no right to any part of the property of a 
person who has died intestate can be established in any Court of Justice, unless letters 
of administration have first been granted by a Court of competent jurisdiction. 
That section has not been incorporated in the Probate and Administration Act and 
the heirs, therefore, of a deceased Mahomedan may sue to recover the estate of the 
deceased without a grant of letters of administration. But no decree will be made in 
a suit by the heirs to recover debts due to the deceased, unless they have obtained 
letters of administration or a certificate under the Succession Certificate Act or under 
Bombay Regulation VIII of 1827. 

Recovery of debts through Court,— li must be observed that the provisions of 
the Succession Certificate Act set out above apply only in those cases where a debt 
due to the deceased is sought to be recovered through a Court of Law, A debtor of 
the deceased may pay his debt to the executor, though he may not have obtained 
a certificate or probate, and such payment will operate as a discharge to the debtor 
(.see s. 22 above). Similarly the debtor may pay the debt to the heirs of the deceased, 
though they may not have obtained either a certificate or letters of administration. 
But payment of debt by a debtor to one of several heirs does not discharge the debt 
as to all (m), unless all the heiis join in the receipt. If all the heirs do not so join 
the debtor will be well advised not to pay the debt except to the person to whom 
a grant has been made either of a certificate or of letters of administration. 



(j) Shaik Moosa v. Shaik Basa (1884) 8 Bom. 
241. 26& 

(ft) It may be noted that when there are seve- 
ral executors or admlniBirators. the 
powers of all may, in the absence oi any 
direction to the oontrarv in the will or 
^nt of letters of administration, be 
exercised by any one of them roho has 
proved the uHU or taken ouiadminis- 



traUon: see Probate and Administration 

Act, a 92. 

(0 Similar provisions occurred in Act XXYIII 

of 18(K>. which tias been repealed t^ the 

Saocession Oertifloate Act. 
(m) Pathummabiy. VitUl Ummaehabl {1901) 

26 Mad. 7j4, 739. Compare SUaram v. 

Shridhar (1903) 27 Bom. 292. See also 

Ahinsa Bibi v. AMul Kader (1901) 26 

Mad. 26, 89. 
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It may also be noted that where a debt is sought to be recovered by legal 
proceeding 9, it is not necessary that the plaintifE should have in readiness at the 
conunencement of the proceedings the probate or letters of administration or the 
certificate referred to in the present section. But no decree will be passed unless the 
requisite documents are produced, and this is all that the section provides for. 

JDeht. - A suit to obtain a share of family property from other members of the 
family is not a suit to recover a debt strictly so called (»). 

Bombay Begulation VIII of 1 827. ^Thia regulation is in force throughout the 
Presidency of Bombay, and provides for the grant of a certificate to the heir, executor, 
or "legal administrator^^ (p) of a deceased person, recognizing the applicant as 
heir, or executor, or administrator as the case may be. The certificate confers no 
right to the property, but only indicates the person who, for the time being, is in the 
legal management thereof (s. 7, cl. 2). 

39. In matters Dot hereinbefore specifically enumer- 
ated, the administration of the estate of a deceased 
Mahomedan will be governed by the provisions of the 
following Acts to the extent to which they are severally 
applicable to the case of Mahomedans, namely : — 

(1) Probate and Administration Act V of 1881 ; 

(2) Succession Certificate Act VII of 1889 ; 

(3) Administrator-General's Act II of 1874 ; 

(4) Curator's Act XIX of 1841 ; and 

(5) Bombay Regulation Act VIII of 1827. 

Such of the provisions of the Administrator-G^neraPs Act as apply to Mahome- 
dans come into operation when a Mahomedan dies leaving assets within the local limits 
of the ordinary original civil jurisdiction of the High Court of Calcutta, Madras, or 
Bombay. In such a case, the Court may, upon the application of any person interested 
in such assets, direct the Administrator-General to apply for letters of administration 
of the effects of the deceased, if the applicant satisfies the Court that such grant is 
necessary for the protection of the assets (s. 17). 

The Curator's Act was passed for the protection of property of deceased persons 
against wrongful possession in cases of succession. It enables a person claiming a 
right by succession to the property of a deceased person to apply to the Court of the 
district where any part of the property is situate for relief by a summary suit either 
after actual dispossession, or when forcible means of seizing possession are appre- 
hended, and provides for the appointment of a Curator to take charge of the property 
pending the determination of the suit, if danger is apprehended of misappropriation 
before the suit is disposed of (ss. 1 and 5). 



Cn) Hhaik Mooaa v. Shaik B8»a (1884) 8 Bom. 
241, 265. 

Cd) This exprawion hu no r^ferdoce to an 
"tdmmistraior** witblnthe meaning of 
Uio Probate and AdmioiBtration Act It 



possibly refers to a guardian of a minor, 
or a person occupying a similar position; 
Pur$hfmm V. Bun€hhoa (1871) 8 & a 

a. A a 1521 
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CHAPTER VJ. 

Inheritance. 
A. — General, 

^oi-w f^Q There is no distinction in the Mahomedan law of ^^^itabu 
inheritance between moveable and immoveable property, or ^^^ ^ 
between ancestral and self-acquired property. 

Macnaghten, oh. 1. 1. 

41. The right of an heir-apparent or presumptive B%Hh-Hght 
comes into existence for the first time on the death of the '^^^^^^^^^^ 
ancestor, and he is not entitled until then to any interest in 

the property to which he would succeed as an heir if he 
survived the ancestor (jp). 

Illustration. 

[-4, who has a son B^ makes a gift of his property to C. B, alleging that the 
gift wa3 procured by nndue influnoe, sues C during A^i lifetime on the strength of his 
right to succeed to A'i property on -4V death. The suit must be dismissed, for B has 
no cause of action against C. B has no cause of action, for he is not entitled to any 
interest in A'e property during A's lifetime : Hasan Ali v. Nazo (1889) 11 All. 
456, 458. But the gift would be liable to be S3t aside if the suit was brought after 
A^t death, prorided it was brought within the period of limitation .* Mirza Eurratulain 
V. Nawab Nuzhat-ud-Dowla (1905) 33 Cal. 116, 32 I. A. 244.J 

The right such as that claimed by B in the above illustration is unknown to, 
and not recognized by, the Mahomedan law iq). It is no more than a epet succefsioniSj 
that is, an expectation or hope of succeeding to A^t property if B survived A. As 
observed by the High Court of Allahabad, the Mamomedan law " does not recognize 

any interest expectant on the death of another, and till that death occurs, 

which by force of that law gives birth to the right as heir in the person entitled to it 
according to the rule of snccession, he possesses no right at all ^^ (r). 

42. The expectant right of an heii'-apparent cannot Representa- 
pass by succession to his heir, nor can it pass by bequest ^* 

to a legatee under his will (s). 

Uluetration. 

[ji has two sons, B and C. B dies in the lifetime of A, leaving a son 2>. 
A then dies leaving C, his son, and 2>, his grandson. The whole of -4.V property will 



w 



iiO Uacnaghtea, ch. I, 9 : Abdta Wahid v. 
Nuran Bibi (1885) 11 GaL 597. 12 L 
A. 91; Humeeda v. BucUun (1872)) 
17 W. a 525 ; Hatan AH y. Nazo (1889) 
11A1L45S: Abdool t. CfooUtm (1905) 
30 Bom. 804 



(q) Abdool V. Oootam (1905) SO Bom. 304 
(r) Hatan Ali v. Nago (1889) 11 AIL 456. 45a 
(«) Abdul Wahid r. Nuran Btbi (1885) U 
Gal 597. 607, 12 I A. 91. 
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pass to ^ to the entire exclasion of 2>. It is not open to 2> to contend that he is 
entitled to Jff^s share as representing B : Moolla Cattim v. Moolla Abdul {JL906) 33 
Cal. 173, 32 I. A. ITTJ 

In the case cited above their Lordships of the Privy Council observed : " It is 
a well known principle of Mahomedan law that if any of the children of a man die 
before the opening of the succession to his estate, leaving children behind, these grand- 
children are entirely excluded from the inheritance by their uncles and their aunts/' 

If in the case put down above, B bequeathed any portion of his expectant share 
in A'^t property to X, the latter would take nothing under the Will. " A mere 
possibility, such as the expectant right of an heir-apparent, cannot pass by succession, 
bequest or transfer, so long as the right has not actually come into existence by the 
death of the present owner"" (f). 

43. The chance of an heir-apparent succeeding to an 
estate cannot be the subject of a valid transfer. 

Jlluitratiom. 

[(a) A has a son, B, and a daughter, C. C executes a dtted in favour of her 
brother (B) renouncing her right to inherit her father's (A^s) properly in consider- 
ation of Rs. 1,000 received by her from B, A is alive and in pouettion of the property 
at the date of the deed. A then dies, and C sues B for her share (one- third) of the 
property left by ^. B sets up in defence the deed t)f renunciation by C. The deed 
is not a defence to the suit, and C is entitled to her share of the inheritance, for the 
transfer by her was a transfer merely of a tpee euocettionis, and, as such, inoperative : 
see the opinions of the law officers in Aft. Khanum Jan v. Jan Beebee (1827) 4 S. D. 
A. 210 ; Sumsuddin v. Abdul Hoosein (1906) 8 Bom. L. R. 781. 

(b) A has a son, B^ and a daughter, C. It is agreed between A and C that C 
should renounce her right of inheritanca to A''* property on A^s death, and that, in 
consideration of her doing so, A should set apart Rs. 9,000 to be- paid to her on his death, 
and meanwhile pay interest to her every year on that sum at a fixed rate. A sets apart 
Rs. 9,000 pursuant to the agreement, and pays interest to C on the amount every year 
until his death. On AU death, B offers to pay to C Rs. 9,000 reserved for her, but she 
declines to accept the amount, and claims her share (one-third) of the property left by 
A. C is entitled to her share of the inheritance, for the transfer merely of a 
possibility of succession is not valid and binding : Sumtuddin v. Abdul Hootein (1906) 
8 Bom. L. R. 781. The decision to the contrary in Kunhi v. Kunhi (1896) 19 Mad. 176 
is not sound law.] 

The rule of Mahomedan law set forth in the first branch of this section is also 
the law under the Transfer of Property Act, 1882. S. 6 (a) of the Act enacts that 
" the chance of an heir-apparent succeeding to an estate, the chance of a relation 
obtaining a legacy on the death of a kinsman, or any other mere possibility of a like 
nature, cannot be transferred.^' 

44. The Mahomedan law does not recognize what is 
known to English law as " vested remainder". 

(0 Abdul Wahid t. Nuran Bm (1885) 11 OftL 597, 12 L A. 9L 
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IlluftratioH. 

t-4 anes ^,hi8 8tep-mother,to recover certain property of which^^ is in possession. 
The suit is compromised, and it is agreed that B should, during her lifetime, continue 
to hold possession as malik (proprietor) without power of alienation, and that after her 
death the property slpuld pass to ^. A dies in the lifetime of S, leaving a sister C. 
Subtequently B makes a gift o the property to D, C{A''i heir) is not entitled on B^s 
death to the property as against D: Abdul Wahid v. Imuran Bibi (1885) 11 Cal. 597, 12 
I. A. 91 ; Humeada v. Budluti (1872) 17 W 525; Mohammad v. Umardaraz (1906) 
28 All 633.3 

According to English law, A takes a vested ihterest which would pass to his heir 
on his death, known as " vested remainder .^^ But such an interest is not recognized by 
the Mahomedan law. According to that law, the interest which is given by the com* 
promise to J. is the mere chance of an heir succeeding to the estate of B on B's death* 
Since A died during the lifetime of B, he took no intsrest in the property which he 
could pass to his heir C» 

45. A " vested inheritance " is the share which vests }y/^^i 
in an heir at the moment of the ancestor's death. If the 
heir dies before distribution, the share of the inheritance 
which has vested in him will pass to his heirs at the time 

of his death. 

Illuitration. 

A dies leaving a son, B, and a daughter, C. B dies before the estate of ^ is 
distributed, leaving a son, D. In this case, on the death of A, two-thirds of the 
inheritance vest in B, and one-third vests in C. If the estate of A is distributed 
after B^t death, xhe two-thirds which vested in B will be allotted to his son, D. 

See Macnaghten, ch. I., 96 ; Rumsey^s Mahomedan Law of Inheritance, cb. IX ; 
Rumsey's Al Sirajiyyah, 43-44. 

46. When the members of a Mahomedan family live Joint famUy 
in comraensality, they do not form a "joint family " in the 

sense which that expression is used with regard to Hindus; 
and in Mahomedan law there is not, as there is in Hindu 
law, any presumption that the acquisitions of the several 
members are made for the benefit of the family jointly (u). 

%\r\ 47. (1) Under the Sunni law, a person who has Homicide 
caused the death of another, whether intentionally or by 
mistake, negligence, or accident, is debarred from succeed- 
ing to the estate of that other. 

(2) But homicide under the Shiah law is not a bar to 
succession unless the death was caused intentionally. 

Rumsey^s Al Sirajiyyah, 14. 

<tt) jffoMm Khan v. Oool Khan (1882) 8 CM. i Mahomed IfaXsmU (1884) lOOaL 562. See 

826 ; Suddurtonneasa v. Majada KhaUxm also Abdodl Kadar v. Bapubhai (1898) 23 



(1878) 8 OftL 694; Abdool Adoodv, | Bom. 18a 
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A Impediments to iiiherttance—^he Sii-ajiyyah sets out four grounds of exclusion 

^from inheritance, namely, (1) homicide, (2) slavery, (3) difference of religion, and (4) 
difference of all^iance. Homicide, as an impediment to succession, is dealt with in 
the present section. The second impediment was removed by the enactment of Act V 
of 1843 abolishing slavery, and the third by the provisions of Act XXI of 1850 (t?). 
The bar of difference of allegiance, as contamplated by the Mahomedan system of 
jurisprudence (t«), has no place in Mahomedan law as administered in British India. 

Of all the disqualifications above enumerated, the effect upon the person 
subject to them is absolute exclusion from the right of inheritance, and upon all 
others the same, as if the disqualified person were actually dead {sdX But the person 
incapable of inheriting by reason of the above disqualifications does not exclude 
others from inheritance (y). Thus if A dies leaving a son ^, a grandson C by By and 
a brother Z>, and if B has caused the death of A^ B is totally excluded from inheri- 
tance, but he does not exclude his son C. The inheritance will devolve as if B were 
dead, so that d the grandson, will succeed to the whole estate, D bftinj? a more 
remote bcir. 

B. — Hanafi Law of Inheritance. 

[The principal works of authority on the Hanafi Law of Inheritance are the 
Sirajiyyah, composed by Shaikh Sirajuddin, and the Sharitiyyah, which is a com- 
mentary on the Sirajiyyah written by Sayyad Sharif. The Sirajiyyah is referred to 
in this and subsequent chapters by the abbreviation SiVj and the references are to 
the pages of Mr. Rumsey''8 edition of the Translation of that work by Sir William 
Jones, as that edition is easily procurable.] 

48. There are three classes of heirs, namely, (1) 
Sharers, (2) Residuaries, and (3) Distant Kindred : 

(1) " Sharers " are those who are entitled to a 

prescribed share of the inheritance ; 

(2) " Residuaries" are those who take no prescribed 

share but succeed to the " residue " after 
the claims of the Sharers are satisfied ; 

(3) " Distant Kindred " are all those relations by- 

blood who are neither Sharers nor Resi- 
duaries (z). 

^^? ^ Sir. 12-13. The first step in the distribution of the estate of a deceased 

Mahomedan, after payment of his funeral expenses, debts and legacies, is to allot their 



(v) Section 1 of the Act runs as follows: " So 
much of any law or usage now in force 
... as inflicts on any person forfeiture 
of rights or property, or may be held in 
any way to impair or affect any right of 
inheritanoe, by reason of his or her 
renounoing, or having been excluded from 
the communion of any religion. . . . 
shall cease to be enforced as law in the 
Courts of the East India Company and in 
the Courts established by Boyal Charter 
within the said terrltoriesw " 



(to) Difference of allegiance referred to here is 
" difference of country, either actual, as 
between an alien enemV and an alien tri- 
butary, or qualified, as between a fugitive 
and a tributary, or between two fugitive 
enemies from two different states": lUim- 
sey's Al Sirajiyyah, 14 

(ae) Baillie's Mahomedan Law of Inheritance, 
piSL 

(y) Rumsey*s At Sirajiyyah, 27-2a 

(e) Abdul fkrang v. PuUe Bibi (1»02) 29 
CaL73a 
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respective shares to iuoh of tihe relations as belong to the class of sharers and are 
entitled to a share. The next step is to divide the residue (if any) among such of the 
residuaries as are entitled to the residue. If there are no sharers, the residuaries 
-mil succeed to the whole inheritance. If there be neither sharers nor residuaries, 
the inheritance will be divided among such of the distant kindred as are entitled to 
succeed thereto. The distant kindred are not entitled to succeed so long as there is 
any heir belonging to the class of sharers or residuaries. But there is one case in 
which the distant kindred will inherit with a sharer, and that is where the sharer is 
the wife or husband of the deceased. Thus if a Mahomedan dies leaving a wife and 
distant kindred, the wife as sharer will take her share which is 1/4, and the remain- 
ing three-fourths will go to the distant kindred. And if a Mahomedan female dies 
leaving a husband and distant kindred, the husband as sharer will take his share 1/2, 
and the other half will go to the distant kindred. To take a simple case : A dies 
leaving a mother, a son, and a daughter's son. The mother as sharer will take her 
share 1/6, and the son as residuary will take the residue 5/6. The daughter's son, 
being one of the class of distant kindred, is not entitled to any share of the 
inheritance. 



1L'=>'\ 



The question as to which of the relations belonging to the class of sharers, or 
residuaries, or distant kindred, are entitled to succeed to the inheritance depends on 
the circumstances of each case. Thus if the surviving relations be a father and a 
father's father, the father alone will succeed to the whole inheritance to the entire 
exclusion of the grandfather, though both of them belong to the class of sharers. And 
if the surviving relations be a son and a son's son, the son alone will inherit the estate, 
and the song's son will not be entitled to any share of the inheritance, though both 
belong to the class of residuaries. Similarly, if the surviving relations belong to the 
class of distant kindred, e.g., a daughter's son, and a daughter's son's son, the former 
will succeed to the whole inheritance, it being one of the rules of succession that the 
nearer relation excludes the more remote. 

49. In this part — Definitions 

(a) " True grandfather " means a male ancestor 
between whom and the deceased no female intervenes. 

Thus the father's father, father's father's father and his father how high soever, 
are all true grandfathers. 

(b) " False grandfather " means a male ancestor 
between whom and the deceased a female intervenes. 

Thus the mother's father, mother's mother's father, mother's father's father, 
father's mother's father, are all false grandfathers. 

(c) " True grandmother '* means a female ancestor 
between whom and the deceased no false grandfather 
intervenes. 

Thus the father's mother, mother's mother, f at)her's mother's mother, father's 
father^s mother, mother's mother's mother, B^e all true xrandippthers* 
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30 MAHOMEDAN LAW. 

(d) ** False grandmother" means a female ancestor 
between whom and the deceased a false grandfater 
intervenes. 

Thas the mother^s fatber'^s mother is a false grandmother. False grandfathers 
and false grandmothers belong to the class of distant kindred. 

(e) " Son's son how low soever " includes son's son, ^ 
son's son's son, and the son of a son how low soever. 

(/) ^* Son's daughter how low soever " includes son's \ 

daughter, son's son's daughter, and the daughter of a son j 

how low soever. i 

f 
s/tarert 50. After payment of funeral expenses, debts and 

legacies, the first step in the distribution of the estate of \ 

a deceased Mahomedan is to ascertain which of the surviv- \ 

ing relations belong to the class of Sharers, and which again 
of these are entitled to a share of the inheritance, and, 
after this is done, to proceed to assign their respective 
shares to such of the Sharers as are, under the circum- 
stances of the case, entitled to succeed to a share. The first i 
column in the |tccompanying Table contains a list of - 
Sharers ; the second column specifies the circumstances 
which determine the right of Sharers to inherit as such, and 
the third column sets out the shares which the law has 
allotted to the several Sharers. \ 

Uluitratiom. 

iNote.— The italics in the following and other illustrations in this Chapter 
indicate the sarviying relations. It will be observed that the sum total of the shares ' 

in all the following illustrations equals unity. ' ' 

Father, Husband and Wife. 



Ca) 


Father ..# 


... 


•«• 


1/6 


(as sharer because there are d 




Father's father 


... 


... 


... 


(excluded by father) 




Mother 


... 


... 


1/6 


(because there are daughters) 




Mother's mother 


... 


... 


... 


(excluded by mother) 




Ikoo daughters 


••• 


••• 


2/3 






Sons daughter 


..• 


... 


... 


(excluded by daughters) 


(b) 


Husband ... 


... 


... 


1/2 






Father 


... 


..• 


1/2 


(as residuary) 


(0) 


Fourtoidotci 


... 


«.. 


1/1 


(each taking 1/16) 




Father ••• 




«.* 


•71 


(as residuary) 
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(a) Son's Da 
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(d) 


Mother 




... 1/3 




Father 




... 2/3 


(e) 


Mother 




... 1/6 




l\oo tistere ... 




... ... 




Father 




... 6/6 



Mother 


... 1/3 


Sister 


(excluded by father) 


Father 


... 2/3 (as residuary) 


Mother 


... 1/6 (because there is a brother & also a sister) 


Brother (f ., c, or n.) 


(excluded by father) 


Sister (t.,c., or VL.),., 


(excluded by father) 


Father 


... 5/6 (as residuary) 



HANAFI LAW OF INHERITANCE. 31 

Mother. 



(as residuary) 

(because there are ttoo sisters) 
(excluded by father) 
(as residuary) 

iVb^tf— That though the sisters do not inherit at all they affect the share of the 
mother and prevent her from taking 1/3. This proceeds upon the principle that a 
person, though excluded from inheritance, may exclude others wholly or partially 
(Sir. 28). In the present case the exclusion is partial, the mother taking 1/6 instead of 
1/3, which latter share she would have taken if the deceased had not left sisters. 

(f) 



(g) 



Note. — The mother takes 1/6, and not 1/3, whether there are two or more 
brothers, or two or more sisters, or one hrotl^er and one sister or two or more brothers 
and sisters. The brother and the sister, though they are excluded from inheritance by 
the father, prevent the mother from taking the larger share 1/3. See note lo ill. (e). 

(h) Husband 1/2 

Mother 1/6 (=l'3ofl/2) 

Father 1/3 (as residuary) 

iVbftf.— But for the husband and father the mother in this case would have 
taken 1/3, as there are neither children nor brothers nor sisters. As the deceased has 
left a husband and father, the mother is entitled only to one-third of what remains 
after the husband^s share is allotted to him. The husband^s share is 1/2, and what 
remains is 1/2 and 1/3 of 1/2 is 1/6. The reason of the rule is clear, for if the mother 
took V3, the residue for the father would only be l-(l/2-fl/3)=l/6 that is half the 
share of the mother, while as a general rule, the share of a male is twice as much as 
that of a female of parallel grade (Sir. 22). For the case where the deceased leaves i^ 
widow andfather^ see ill. (i) below, 

(i) Husband 1/2 

Mother ... ... ... ... ... 1/3 

Father'' s father 1/6 (as residuary) 

Note ^The mother takes 1/3, for the father^s father does not reduce her share 
from one-third of the whole to one-third of the remainder after deducting the 
hnsband^s share. 

© Widow ... ••• < 1/* 

Motlier 1/4 (=1/3 of 3/4) 

Father ... 1/2 (as residuary) 
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32 MAHOMEDAN LAW. 

Note — In this case, the mother would have taken 1/3 but for the toidow and 
father for there are neither children nor brothers nor sisters. As the widow and 
father are among the surviving heirs the mother is entitled to one- third of the 
remainder after deducting the widow's share. The widow's share is 1/4, the 
remainder is 3/4, and the mother's share is 1/3 of 3/4, that is, 1/4. See ill. (h) above, 
and the note thereto. 

(k) Widoto 1/4 

Mother .** ... • 1/3 

Father'* 8 father ... ... ... •»« 6/12 (as residuary) 

iVb^d— The mother takes 1/3, for the father's father does not reduce her share 
from one-third of the whole to one-third of the remainder after deducting the 
widow's share. 

True grandfather and true grandmother. 

0) Father'' 8 mother ... ... (being a true pat. grandmother, 

is excluded by father) 

Mother'' 8 mother ..» 176 (being a true maf. grandmother, 

is not excluded by father) 
Father 5/6 (as residuary) 

(m) Father" 8 mother ... ... ... ^ 

MatherU nether [ 1/6 (each taking 1/12) 

Father'' 8 father 5/6 (as residuary) 

iVbftf.— The father's mother is not excluded by the father's father, for the latter 
is not an intertnediatef but an equal, true grandfather. 

(n) Father'e father'^e mother (excluded by father's father) 

Father'' 8 father takes the whole as residuary. 

JVtf^tf.— The father's father's mother is excluded by the fattier's father for ho is 
an intermediate true grandfather, the father's father's mother being related to the 
deceased through him. 

(o) Fathe^'^e mother'^e mother • ... 1/6 

FatherU fatlher 5/6 (as residuary)* 

iVaftf.— The father's mother's mother (Who is a true pat. grandmother) is not 
excluded by the father's father (who is a true grandfather), for though he is nearer 
in degree, he is not in relation to her, an intermediate true grandfather, as the 
father's mother's mother is not related to the deeeueed through Aim, but thfough the 
father. 

(p) Father'^e mother • ;*.. .... 1/6 

Mother'^8 mother'^8 mother.** . ... .... ... (excluded by father's mother, 

who is a nearer true grand- 
mother) 

Father^e father *• 5/6 (as residuary) 

(q) Fatlier'^8 motlur (excluded by father) 

Mot1ier''8 motlker'e mother.** (excluded by father's mother who is a 

nearer true grandmother) 
Father ••• •»• ••• takes the whole as residuary. 
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HANAFI LAW OF INHERITANCE. 33 

Note.^The father^s moiher, thongh she is ezcladed by the father, ezclndes the 
mother^s mother^s mother. This proceeds upon the rale that one who is excladed may 
himself exclude others wholly or partially. See note to ill. (e) : in that case the 
exdnsioii of the mother by the sisters was partial for she did take a share, namely, 
1/6. Iq the present case, however the exclasion of the mother'^s mother^s mother is 
entire. It need hardly be stated that if the deceased had not left the f ather^s mother, 
the mother^s mother^s mother would have taken 1/6, for being a true maternal grand- 
mother, she is not excluded by the father. 

Dausrhters and Sons' dausrhters h. 1. s. 

(r) Father 1/6 (as sharer) 

JIfother 1/6 

3 toni daugJitertf of whom one is by one 

son and the other two by another son. 2/3 (each taking 2/9) 
Nat6. — The sons^ daughters take per capita and not per stirpes. The two- thirds 
is not therefore divided into two parts, one for the son^s daughter by one son, and the 
other for the other two by another son, but it is divided into as many parts as there 
are sons^ daughters irrespective of the number of sons through whom they are related 
to the deceased. The reason is that the Mahomedan law does not recognise any right 
of representation (see s. 42) and the sons^ daughters do not inherit as represent- 
ing their respective fathers, but in their own right as giand-danghters of the deceased. 
The same principle applies to the case of sons^ sons, brothers^ sons, uncles^ sons, etc. 
See Table of Residuarics. 

(s) Father 1/6 (as sharer) 

Mother 1/6 

Daughter 1/2 

4 sons'* daughters 1/6 (each taking 1/24) 

Note,— There being only one daughter, the sons^ daughters are not entirely 
excluded from inheritance but they take 1/6, which, together with the daughter's 1/2, 
makes up 2/3, the full portion of daughters. 

(t) Father 1/6 (as sharer) 

Mother 1/6 

2 sons'" daughters 2/3 

SotCs ion^s daughter (excluded by sonsMaughters) 

(u) Father 1/6 (as sharer) 

Mother 1/6 

SonU daughter 1/2 

Son's son's daughter 1/6 

Note. — The rule of succession as between daughters and sons' daughters applies, 
in the absence of daughters, as between higher sons' daughters and lower sons' 
daughter (Sir. 18). There being only one son's daughter in the present illustration, 
the son's son's daughter is not entirely excluded from inheritance, but sheanherits 1/6, 
which, together with the son's daughter's 1/2, makes up 2/3, the full share of sons' 
daughters in the absence of daughters. 

(v) Mother 1/6 

2 full sisters 2/3 (each taking 1/3) 

C. sister (excluded by full sisters) 

C^. mftfr# (or u. brother) 1/6 
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34 MAHOMEDAN LAW. 

(w) 2 fuU sUtert (or c. sisters) 2/3 (each taking 1/3) 

2 u. siitert (pr a. brothers) 1/3 (each taking 1/6) 

(x) Fullsiiter 1.2 

2 c. iitters 1/6 (each taking 1/12) 

U. brothers .; 1/6 

U.sitten ... 1/6 

Note.— 'There being only one fall gister, the consanguine sisters are not excluded 
from inheritance, bat thej inherit 1/6 which, together with the sister^s 1/2, makes up 
2/3, the collective share of full sisters in the inheritance (Sir. 21).] 

Sir. 14-23. The principal points involved in the Table of Sharers are explained 
in their proper place in the notes appended to the illustrations. The illustrations 
must be carefully studied, as it is very difficult to understand the rules of succession 
without them. The principles underlying the rules of succession are set out in the 
notes on s. 52 below. It will be observed that the illustrations are so framed that 
the sum total of the shares does not exceed unity. For cases in which the total of 
the shares exceeds unity, see the next section. 

The sharers are twelve in number. Of these there are six that inherit under 
certain circumstances as residuaries, namely, the father, the true grandfather, the 
daughter, the son'^s daughter, the full sister, and the consanguine sister. See the list 
of Residuaries given in s. 62 below, and the notes on that section. 

•* inereoie ^ 51 - If it be found^ on assign ing their respective shares 

to the Sharers that the total of the shares exceeds unity, 

the share of each Sharer is proportionately diminished 

^ C^ ^ by reducing the fractional shares to a common denominator, 

^^^^^"^ and incfieasing the denominator so as to make it equal to 

vjw*cr*^'^ the sura of the numerators. 

Uluttratione, 

(a) Husband 1/2 = 3/6 reduced to 3/7 

2 full sisters 2/3=4/6 „ 4/7 

7/6 1 

Mte.^The sum total of 1/2 and 2/3 exceeds unity. The fractions are therefore 
reduced to a common denominator, which, in this case, is 6. The sum of the numerators 
is 7, and the process consists in substituting 7 for 6 as the denominator of the fractions 
3/6 and 4/6. By so doing the total of the shares equals unity. The doctrine of 
" increase ^ is so-called because it is by increasing the denominator from 6 to 7 that 
the sum total of the shares is made to equal unity. 

(b) Husband 1/2 = 3/6 reduced to 3/7 

Full sister 1/2 = 3/6 „ 3/7 

a sister 1/6 = 1/6 „ 1/7 

7/6 1 
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<c) Bfulliitters 

2 u. brothers (^or n. sisters) 
Mother ••• ••• ••• 



(d) Huihand 
2 full sitters 
Mother 



<e) Husband 
Full sitter 
2 u. sitters 



<0 



Husband 
2 Full sitters 
2. «. tittert 



2/3=4/6 reduced to 4/7 

1/3=2/6 „ 2/7 
1/6 = 1/6 „ J/7 

7/6 1 

1/2 = 3/6 reduced to 3/8 

2/3=4/6 „ 4/8 
1/6 = 1/6 „ ^ 

8/6 1 

1/2=3/6 reduced to 3/8 

1/2=3/6 „ 3/8 

1/3=2/6 •„ . 2/8 

8/6 1 

1/2=3/6 reduced to 3/9 

2/3=4/6 „ 4/9 

1/3=2/6 „ 2/9 



<g) 



Husband 
Full sitter 
2 «. sisters 
Mother 



<h) Husband 
2 Full titters 
2 u. sisters 
Mother 



<i) Widow 
2 e. sisters 
Mother 



<j) Husband 
Mother 
2 daughters 



<k) 



Husband 
Mother ..4 

Daughter 
Son'^s daughter 



. 1/2=3/6 reduced to 3/9 

. 1/2=3/6 „ 3/9 

. 1/3=2/6 „ 2/9 

. 1/6=1/6 „ Jft 

9/6 1 

. 1/2=3/6 reduced to 3/10 

. 2/3=4/6 „ 4/10 

. 1/3=2/6 „ 2/10 

. 1/6=1/6 „ IjW 

10/6 1 

1/4=3/12 reduced to 3/13 

2/3=8/12 „ 8/13 

1/6=2/12 „ 2/13 

13/12 1 

1/4=3/12 reduced to 3/13 

1/6=2/12 „ 2/13 

2/3=8/12 „ 8/13 

13/12 ~ 

1/4=3/12 reduced to 3/13 

l/6=2fl2 „ 2/13 

1/2=6/12 „ 6/13 

1/6=2/12 „ 2/13 

13/12 1 
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MAHOMEDAN LAW. 





0) Widoto... 




Mother... 




Full sUter 




(m) Widow.., 




2fuUtU(.ert 




2 u. sifters 




(n) Widow 




2 full sisters 




U. sister 




Mother... 




(o) Husband 




Father... 




Mother... 




3 daughters 




(p) Widow... 




2 full sUters 




2 u. sisters 




Mother 




(q) Wife ... 




2 daughters 




Father... 




Mother 




Sir. 29-30. For 




8. 53 below. 


Retiduariet 


52. If ther 



1/4=3/12 reduced to 3/13 
1/3=4/12 „ 4/13 

1/2=6/12 „ 6/13 

13/12 1 



l/4=3/12.reducedto 3/16 


2/3=8/12 


» 


8/16 


1/3=4/12 


it 


4/15 


16/12 




1 


1/4=3/12 reduced 


to 3/15 


2/3=8/12 


if 


8/15 


1/6=2/12 


» 


2/15 


1/6—2/12 


» 


2/15 



15/12 1 

1/4=3/12 reduced to 3/15 

1/6=2/12 „ 2/16 

1/6=2/12 „ 2/15 

2/3=8/12 „ 8/15 

15/12 1 

1/4=3/12 reduce-i to 3/17 

2/2=8/12 „ 8/17 

1/3=4/12 „ 4/17 

1/6=2/12 „ 2/17 

17/12 1 

1/8=3/24 reduced to 3/27 

2/3=16/24 „ 16/27 

1/6=4/24 „ 4/27 

1/6=4/24 „ 4/27 

27/24 1 

in which the total of the shares is less than unity 



If there are no Sharers, or if there are Sharers, 
but there is a residue left after satisfying their claims, the 
whole inheritance or the residue, as the case may be, will 
devolve upon Residuaries in the order set forth in the 
annexed table. 



Illustrations. 

[iVo^ff— The residue remaining after satisfying the sharers' claims is indicated 
in the following illustrations ihus ( ). 
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I,— DESCENDANTS : 
I. 50N. 

Daughter takes £ 

a. SON'S SON h. 1. s. 
Soil's Daughtet 

she takes as a x 
doable the sha 

Note —When the son's d 
with the lovDet son's 

IL^ASCENDANTS : 

3. FATHER* 

4. TRUE QRANDFAT 

ilL^DESCENDANTS OF FATHER : 

5. FULL BROTHER. 

Full Sister 'tak 






6. FULL SISTER-In. 

(1) a daughter 
daughter or d4 



CCNN^tt— ^^ CONSANGUINE fl 



Consanguine S^ 

8. CONSANGUINE SI 

if any, if there 
and a son's dai 

9. FULL BROTHER'^ 
10. CONSANGUINE B^ 

IV. ^DESCEND ANTS OF TRUE QR\ 
, II. FULL paternal! 

la. CONSANGUINE PJ 

13 FULL paternal] 

M. CONSANGUINE P^ 
MALE DESCENDij 

uncle and the^ 
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HANAFI LAW OF INHERITANCE. 37 

No. I. Sons and dausrhters. 

(a) ^n 2/3 J 

Daughter ^^3 } (as residuaries) 

iVoftf.— The daughter cannot inherit as a sharer when there is a son. But if the 
heirs be a daughter and a son^s sen, the daughter as a tharer will take 1/2, and the 
son's son as a residuary will take the residue 1/2. 

(b) 2 song 4/7 (as residuaries, each son taking 2/7) 

3 daughter* ... 3/7 (as residuaries, each daughter taking 1/7) 

(c) Widow 1/8 (as sharer) 

Son 2/3of (7/8)=7/12j 

Daughter ... 1/3 of (7/8)=7/24 f (*« ^B^duaries) 

iVbftf.— The residue after payment of the widow's share is 7/8. 

(d) Hushand 1/4 (as sharer) 

Mother 1/6 (as sharer) 

Son 2/3 of (7/12)= 7/18, 

Daughter ... 1/3 of (7/12)=7/36 f ^*' '^^^d"*"^^ 
iVii^«.— The residue in the above case is 1— (1/4 of 1/6) =7/12. If there were 
two sons and three daughters, each son would have taken 2/7 of 7/12 = 1/6, and each 
daughter 1/7 of 7/12 = 1/12. 

No. a. Sons' sons h. 1. s. and sons' dausrhters h. 1. s. 

(e) Son's eon 2/3] 



done eon ^/oi 

SoiC»daughUT 1/3? («" "Mduaries) 



Note.—ThQ son's daughter h. 1. s. cannot inherit as a sharer, but she can inherit 
as a residuary only, when there is an equal son's son h. 1. s. Thus the son's daughter 
cannot succeed except as a residuary, when there is a son's son. Similarly son's 
son's daughter cannot inherit except as a residuary when there is a son's son's son. 

(f) 2 daughtere 2/3 (as sharers) 

Son's son 1/3 (as residuary) 

SoiCs son's son (excluded by son's son) 

Son's son's daughter (excluded both by daughters and son's 

son. See Tab. of Sh., No. 8) 

(g) 2 daughters 2/3 (as sharers) 

Son's son 2/3(of l/3)=2/9, 

Son's daughter l/3(of l/3)=l/9 f (*« ^«^^^*"^^) 

(h) Daughter 1/2 (as sharer) 

Son's son 2/3 (of 1/2) =1/3, 

Son's daughter l/3(of l,2)=l/6 f (^^«^^^^^^«) 

iVbftf.— There being only one daughter, the son's daughter would have taken 1/6 
as sharer (see Tab. of Sh. No. 8), if the deceased had not left a son's son. But as the 
son^s son is one of the heirs, the son^s daughter can only inherit as a residuary with 
the son's son. 

(i) Son's daughter 1/2 (as sharer) 

Son's son's son 1^2 (as residuary) 
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38 MAHOMEDAN LAW. 

iVbftf.— In this case the son^s daaghter is not precladed from inheriting as a 
iharer, for there is none of those relations that precludes her from saoceeding as a. 
sharer (see Tab. of Sh. No. 8, 2nd column). And it will be seen on referring to the 
Table of Besidnaries that the only case in which the son^s daaghter inherits as a- 
residuary with the son^s son^s son (who is a lower son^s son), is where she is precladed 
from sacceeding as a sharer (see ill. (k) below). 

(j) Daughter 1/2 (as sharer) 

Son's daughter 1/6 (as sharer. See Tab. of 

Sh., No. 8) 

Son's son't tone 2/3 of (1/3) =2/9 . 

Son's son's daughter l/3of (l/3)=l/9 f ^**'^^^°*^^^ 

ybte.'^TheTe being only one daaghter, the son^s daughter is entitled to 1/6 as- 
a sharer. Since she is not precluded from inheriting as a sharer, she does not become 
a residuary with the son^s son^s son (who is a lower son'^s son). 

(k) 2 daughters 2/3 (as sharers) 

Son's daughter 1/3 of (1/3) = 1/9 . 

^11^. son's son 2/3 of (1/3) = 2/9 \ (*« residuaries) 

Note. — There being two daughters, the son^s daughter cannot inherit as a 
sharer. She therefore inherits as a residuary with the son^s son^s son (who is a lower 
son^s son). 

G) 2 Son's daughters 2/3 (as sharers) 

Son's son's son 2/3 of (1/3) = 2/9 ^ 

Son's son's daughter 1/3 of (1/3) = 1/9 f ^^ ^siduaries) 

Note. — The son's daughters in this case do not inherit as residuaries with the 
son's son's son, for they are not precluded from inheriting as sharers. 

(m) 2 daughters 2/3 (as sharers) 

Son's son's son 2/4 of (1/3) = 1/6 j 

Son's daughter 1/4 of (1/3)= 1/12 I (as residuaries) 

Son's son's daughter 1/4 of (1/3)= 1/12 ) 

Note.— Theie being two daughters, the son's daughter cannot inherit as a. 
sharer. She therefore inherits as a residuary with the son's son's son (who 
is a lower son's son). The son's son's daughter is entitled to inherit as a 
residuary with the son's son's son who is an equal son's son in relation ta 
her. Both these female relations inherit therefore as residuaries with the 
son's son's son, each taking 1/12. This illustration presents two pecnliar 
features. The one is that the son's son's daughter, though remoter in degree, sharea 
with the son's daughter. The other is that the son's daughter succeeds as a residuary 
with a lower son's son. If this were not so, the son's son's daughter would inherit to 
the exclusion of the son's daughter, a result directly opposed to the principle that the 
nearest of blood must take first (Sir. 18-19). 

No. 3. Father. 

(n) Father 1/6 (as sharer) 

Son (fir son's son h. 1. s.) 6/6 (as residuary) 

Note.—EieTe the father inherits as a sharer. 
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(o) Mother 1/3 (as sharer) 

Father 2/3 (as residuary) 

yote. — Here the father inherits as a residuary, as there is no child or child of a 
son h. 1. 8. See Tab. of Sh., No. I. 

(p) Daughter (m 8harer)=l/2 

Father 1/6 (as Bharer)+ 1/3 (as residuary) =1/2 

A(^tf.— Here the father inherits both as a sharer and residuary. He inherits as 
a sharer, for there is a daughter ; and he inherits the residue 1/3 as a residuary, for there 
are neither sons nor son^s sons hJ.s. The father may inherit both as a sharer and 
residuary. He inherits simply as a sharer when there is a son or son^s son h. 1. s. (see 
ill. (n) above). He inherits simply as a residuary when there are neither children nor 
children of sons h. 1. s. (see ill. (o) above). He is both a sharer and residuary when 
there are only daughters or son^s daughters h. 1. s., but no sons or son^s sons h. 1. s. as 
in the present illustration. The same remarks apply to the true grandfather h. h. s. 
In fact, the father and the true grandfather are the only relations that may inherit 
in both capacities simultaneously. 

No. 4. True srrandfather h. h. s. 

iVirt^.— Substitute " true grandfather " for " father'' in ills, (n), (o) and (p). 
The true grandfather will succeed in the same capacity and will take the same share 
as the father in those illustrations. 

No8. 5 and 7. Brothers and sisters. 

(q) Hueband 1/2 (as sharer) 

Mother 1/6 (as sharer) 

Brother 2/3 of (1/3) =2/9, 

aater 1/3 of (l/3)=l/9 [ (*« residuaries) 

Note. — The sister cannot inherit as a sharer when there is a brother, but she 
takes the residue with him. 

No. 6. Pull sisters with dausrhters and sons' daughters. 

(r) Daughter (or son's daughter hJ.8.) 1/2 (as sharer) 

FuUeiiter 1/2 (as residuary No. 6) 

Brother** io% excluded by full sister who is a 

nearer residuary. 

iVbftf .^The full sister inherits in three different capacities : (1) as a sharer under 
the circumstances set out in the Table of Sharers ; (2) as a residuary with full brother, 
when there is a brother ; and, failing to inherit in either of these two capacities, 
(3) as a residuary with daughters, or son's daughters h. 1. s., or one daughter and 
sons' daughters h. 1. s., provided there is no nearer residuary. Thus in the present 
' illustration, the sister cannot inherit as a sharer, because there is a daughter (or 
son's daughter h. 1. s.). And as there is no brother, he cannot inherit in the second 
of the three capacities enumerated above. She therefore takes the residue 1/2 as a 
residuary with the daughter (or son's daughter), for there is no residuary nearer in 
degree. If this were not so, the brother's son, who is a more remote relation, would 
succeed in preference to her. 
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(8) 2 Daughters (or son^s daughters 

h. 1. 8.) 2/3 (as sharers) 

Full Hiter 1/3 (as residnary No. 6) 

(t) Daughter 1/2 (as sharer) 

Son^s daughter 1/6 (as sharer) 

FtUl titter 1/3 (as residuary No. 6) 

(u) Daughter 1/2 (as sharer) 

SofCt daughter 1/6 (as sharer) 

Mother 1/6 (as sharer) 

Full iiiter 1/6 (as residuary No. 6} 

(y) Daughter 1/2 (as sharer) 

SofCt daughter 1/6 (as sharer) 

Husband 1/4 (as sharer) 

Full sister 1/12 (as residuary No. 6) 

(w) Daughter 1/2 (as 8harer)=6/12 reduced to 6/13 

Son's daughter 1/6 (as sharer)=2/12 „ 2/13 

Husband 1/4 (as 8harer)=3/12 „ 3/13 

Mother 1/6 (as 8harer)=2/12 „ 2/13 

Full sister 

13/12 "l~ 

Nbte. — Here the only capacity in which the full sister could inherit is that of 
a residuary with the daughter and son^s daughter. But a residuary succeeds to the 
residue (if any) after the claims of the sharers are satisfied, and in the present case 
there is no residue. The sum total of the shares exceeds unity, and the case is one of 
" Increase.^ 

No. 8. Consanirulne sisters with dauirhters and sons' 
dauirhters h. I. s. 

iVbftf.— Consanguine sisters inherit as residuaries with daughters and son^s 
daughters in the absence of full sisters. Substitute " consanguine sister '' for " full 
sister^ in ills, (r; to (w), and the shares of the several heirs will remain the same, the 
consanguine sister taking the place of the full sister. Substitute also in the note to 
ill. (r) " consanguine brother" for " full brother." 

Otiier Residuaries. 

(x> Full sister ... 1/2 (as sharer) 

C. sister 1/6 (as sharer) 

Mother 1/6 (as sharer) 

Brother's son 1/6 (as residuary) 

(y) Widow 1/4 (as sharer) 

Mother 1/3 (as sharer) 

Pat. uncle 5/12 (as residuary)] 

Sir. 18-21, and 23-26. Some of the important points involyed in the Table of 
Residuaries are explained in the notes appended to the illustrations. 

Classification of Residuaries.^ All residuaries are related to the deceased 
hrough a male. The uterine brother and sister are related to the deceased through a 
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female, that is, mother, and they do not therefore find place in the List of Residnaries. 
The Sirajiyjah divides residnaries into three classes : (1) residnaries in their oum 
right : these are all males comprised in the List of Residnaries ; (2) residnaries in the 
right of another : these are the fonr female residnaries, namely, the daughter as a 
residnaiy in the right of the son, the son's daughter h. 1. s. as a residuary in the right 
of the son's son h. 1. s., the full sister in the right of the full brother, and the consan- 
gaine sister in the right of the consanguine brother ; and (3) residnaries toith others, 
namely, the full sister and consanguine sister, when they inherit as residnaries with 
daughters and son's daughter h. 1. s. Having regard, however, to the order of 
succession, residnaries may be divided into fonr classes, the first class comprising 
descendants of the deceased, the second class his ascendants, the third the descendants 
of the deceased's father, and the fourth the descendants of the deceased's true 
grandfather h. h. s. This classification has been adopted in the Table of Residnaries. 
The division of Distant Kindred into four classes proceeds upon the same basis. 

Reeiduariee that are primarily $harer9»— It will be noted on referring to the 
Tables of Sharers and Residuaries that there are six sharers who inherit under certain 
circumstances as residuaries. These are the father and true grandfather h. h. s., the 
daughter and son's daughter h. 1. s., and the full sister and consanguine sister. Of 
these only the father and true grandfather inherit in certain events both as sharers 
and residuaries (see ill. (p) above, and the note thereto). In fact they are the only 
relations that can inherit at the same time in a double capacity. The other four, who 
are all females, inherit either as sharers or residuaries. The circumstances under which 
they inherit as sharers are set out in the Table of Sharers. They succeed as residuaries, 
and can succeed in that capacity alone, when they are combined with male relations of 
parallel grade. Thus the daughter inherits as a sharer, when there is no son. But 
when there is a son, she inherits as a residuary, and can inherit in that capacity alone: 
not that when there is a son she is excluded from inheritance, but that in that event 
she succeeds as a residuary, the presence of the son merely altering the character of 
her heirship. Similarly, the son's daughter h. l.s. inherits as a residuary when 
there is an equal son's son. And in like manner the full sister and consanguine 
sister succeed as residuaries when they co-exist with the full brother and 
consanguine brother respectively. The curious reader may ask why it is that the said 
four female relations are precluded from inheriting as sharers when they exist with 
males of parallel grade ? The answer appears to be this — that if they were allowed 
to inherit as sharers under those circumstances, it might be that no residue would 
remain for the corresponding males (all of whom are residuaries alone), that is to say, 
though the females would have a share of the inheritance, the corresponding males, 
though of equal grade, might have no share of the inheritance at all. To take an 
example: A dies leaving a husband, a father, a mother, a daughter, and a son. The 
husband will take 1/4, the father 1/6, and the mother 1/6. If the -daughter were allowed 
to inherit as a sharer, her share would be 1/2, and the total of all the shares 'being 
13/12, no residue would remain for the son. It is, it seems, to maintain a residue for 
the males that the said females are precluded from inheriting as sharers under the 
circumstances specified above. 

The principle which regulates the succession of full and consanguine sisters as 
residnaries with daughters and son's daughters h. 1. s. is explained in the notes 
appended to ill. (r). 
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FemdlB renduaries. — There are two more points to be noted in connection with 
female residnaries, which are stated below : 

(1) The female residuaries are fonr in number, of whom two are descendants 
of the deceased, namely, the daughter and son^s daughter h. 1. s., and the other two 
are descendants of the deceased^s father, namely, the fall sister and consanguine sister. 
iVb other female can inherit as a residuary, 

(2) Ail the four females inherit as residuaries with corresponding males of 
parallel grade. But none of these except the son^s daughter h. 1. s. can succeed as 
a residuary with a male lower in degree than herself. Thus the daughter cannot 
succeed as a residuary with the son^s son, nor the sister with the brother's son ; but 
the son's daughter may inherit as a residuary not only with the son's son bui with the 
son's son's son or other lower son's son , see ill. (m) and the note thereto. 

Principles of Succession among sharers and residuaries. --li will have been seen 
from the Tables of Sharers and Residuaries that certain relations entirely exclude 
others from inheritance. This proceeds upon certain principles, of which the 
following two are set out in the Sirajiyyah : 

(1) " Whoever u related to the deceased through any person shall not inherit 
whUe that person is Ztwn^."— (Sir. 27.) Thus the father excludes brothers and sisters. 
And since uterine brothers and sisters are related to the deceased through the mother, 
it must follow that they should be excluded by the mother. A reference, however, to 
the Table of Sharers will show that these relations are not excluded by the mother. 
The reason is that the mother, when she stands alone, is not entitled to the whole 
inheritance in one and the same capacity as the father would be if he stood alone, but 
partly as a sharer and partly by " Return " (Sir. 27 : Sharifiyyah, 49). Thus if the 
father be the sole surviving heir, he will succeed to the whole inheritance as a 
residuary. But if the mother be the sole heir, she will take 1/3 as sharer, and the 
remaining 3/3 by Eeturn (see s. 63 below). For this reason the mother does not 
exclude the uterine brother and sister from inheriting with her. 

(2) " The nearer in degree excludes the more remote!^— iSir. 27). The exclu- 
sion of the true grandfather by the father, of the true grandmother by the mother, 
of the son's son by the son, etc., rests upon this principle. These cases may also be 
referred to the first principle set out above. 

It will have been seen that the daughter, though she is nearer in degree, does 
not exclude the brother's son or his son. Thus if the surviving relations be a daughter 
and a brother's son, the daughter takes 1/2, and the brother's son takes the residue. The 
reason is that the daughter in this case inherits as a sharer, and the brother's son 
as a residuary, and the principle laid down above applies only as between relations 
belonging to the same class of h&irs. To this, however, there is an exception in the 
case of sons and son's sons h. 1. s., who, though residuaries, exclude certain sharers from 
inheritance (see Tab. of Sh., Nos. 8-12). For, if the sons and their male descendants 
did not exclude those sharers, it might happen in certain cases that no residue would 
be left for them, while, as will be seen presently, the son, and, in his absence, the 
son's son h. 1. s., are never liable to exclusion, and are always entitled to some share or 
other. The above principle may, therefore, be read thus : " Within the limits of each 
class of heirs the nearear in degree excludes the more remote." 
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Again, it will have been seen that the father, thoagh nearer in degree, does not 
exclude the mother^s mother or her mother ; nor does the mother exclude ihe f ather^s 
father or his father. The reason is that the above principle is to be read with further 
limitations, which we shall proceed to enumerate. Those limitations are nowhere 
stated in the Sirajiyyah nor in any other work of authority, but they appear to 
have been tacitly recognised in the rules governing succession among Sharers and 
Besiduaries. 

There are six heirs that are always entitled to some participation in the inheri- 
tance, and are in no case liable to exclusion, namely, (1) son, (2) daughter, (3) father, 
(4) mother, (6) husband, and (6) wife (Sir. 27). These are the most favoured heirs, 
and we shall call them, for brevity^s sake. Primary Heirs. Next to these, there are 
four, namely, (1) son^s son h. 1. s., (2) son's daughter h. 1. s., (3) true grandfather h. h. s. 
and (4) true grandmother h. h. s. These four are the substitutes of the primary heirs, 
and each of them is entitled to some portion of the inheritance in the absence of the 
corresponding primary heir. The substitutes of primary heirs are liable to be excluded 
by the corresponding primary heirs, and by them alone, but by no others. Thus 
the son's son h. l.s^ is the son's substitute, and he is always entitled to some portion of 
the inheritance in the absence of the son. The son's daughter h.l.s., is the daughter's 
substitute, and she is always entitled to some portion of the inheritance in the absence 
of the ton and daughter. The true grandfather is always entitled to some share or other 
in the absence of the father, and he is liable to be excluded by the father or nearer true 
grandfather, but by no other heir. This explains why the mother does not exclude 
the father's father or his father. Similarly the true grandmother is always entitled 
to participate in the inheritance in ihe absence of the mother, and she is liable to be 
excluded by the mother or nearer true grandmother, but by no other heir. And this 
explains why the father does not exclude the mother's mother or her mother. This 
as well as the preceding case may be explained with reference to the first principle 
set out in the Sirajiyyah, for the true grandfather h. h. s. is not related to the deceased 
through the mother, nor is the true grandmother h. h. s. related to the deceased 
through the father. From this point of view, the second principle is to be read 
subject to the first, that is, the nearer relation excludes the more remote provided 
alwaye the latter it related to the deceated through the former ; but neither of the two 
principles set out in the Sirajiyyah explains the exclusion of uterine brothers, or of 
full, consanguine and uterine sisters by the son's child h. 1. s., or by the true grand- 
father h. h. s. (a). These apparently are cases of the exclusion of relations nearer in 
degree by more remote heirs. The explanation is to be sought for in the principle 
that the substitutes of primary heirs are always entitled to some portion of the inheri 
tance in the absence of the corresponding primary heirs, and this involves as a 
necessary consequence that relations that are excluded by the primary heirs must be 
excluded by their substitutes. Hence it is that uterine brothers, and full, consanguine 
and uterine sisters, who are excluded by the son, daughter and father, are also 
liable to exclusion by the son's son h. 1. s., son's daughter h. 1. s., and the true 
grandfather h. h. s. {p). The principles governing succession may therefore be 
stated thus : Whoever is related to the deceased through any person shall not inherit 



ra) See Tab. of Sh., Nd. 9-12. 

(&) It may here be stated thai though, 
tocordiog to the oplnkm of the Aba Hanifk. the 
tme grandbtber excludes brothers and sisters 
whether full or consangalne, he does not exclude 



them, accarding to the view of Abo Yasuf and 
Muhammad, but is put to his election as between 
certain shares (Sir. 40-42> But the latter view 
Is not generally adopted, and it Is unnecessary to 
set it oat here. 
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while that person is alive. Prltoary heirs are always entitled to some participation in 
the inheritance and are not liable to be excluded by any other heirs. The sabstitates 
of the primary heirs are always entitled to some share or other in the inheritance 
in the absence of corresponding primary heirs, and they are excluded by them 
alone, but by no other heirs : and, as a necessary consequence, all relations that are 
excluded by primary heirs are also excluded by substitutes of those heirs. Subject to 
this the nearer in degree, within the limits of each ^ class of heirs, excludes the more 
remote. 

Of the r^«rfi»tf.— The son, being a residuary, is entitled to the reridue left after 
satisfying the claims of sharers. At the same time it has been seen above that a son 
is alway$ entitled to some share of the inheritance. To enable the son to participate 
in the inheritance in all cases, it is necessary that some residue must always be left 
when the son is one of the surviving heirs, and in fact this is so ; for the shares are so 
arranged and the rules dt succession are so framed that when the son is one of the 
heirs, some residue invariably remains. And since, in the absence of the son, the 
Bon^s son h. 1. s. is entitled to some participation in Uie inheritance, it will be found 
that in all cases where he is one of the surviving heirs some residue is always left, 
and the same is the case when the father, or, in his absence, Uie true grandfather 
h. h. s., is one of the heirs, for the father is always entitled to some portion of the 
inheritance, and in his absence the true grandfather h. h. s. No case of " Increase ^* 
can therefore take place when these residuaries are amongst the surviving heirs. 

ifgtum 53. If there is a residue left after satisfying the 

claims of Sharers, but there is no Residuary, the residue 
reverts to the Sharers in proportion to their shares. This 
right of reverter is technically called " Return." 

Exception. — Neither the husband nor wife is entitled 
to the " Return," so long as there is any other Sharer, or 
any relation belonging to the class of Distant Kindred. 

[(a) A Mahomedan dies leaving a widow as his sole heir. The widow will take 
1/4 as sharer, and the remaining 3/4 by '' Return ^: Mahomed Arshad v. Sajida Banco 
(o); Ba/atun v. BUaiti Khanum (d). 

(b) Husband 1/2 

Mother 1/2 (1/3 as sharer and 1/6 by Return) 

Note. — The husband is not entitled to the " Return,^ as there is another sharer, 
namely, the mother. The surplus 1/6 will therefore go to the mother by Return. 

(c) Husband 1/4 

Daughter 3/4 (1/2 as sharer and 1/4 by Return) 

(d) Wife 1/4 

Sister (f. or c) 3/4 (1/2 as sharer and 1/4 by Return) 



(«) (18T8) » CW. 701 I W (1W3) 80 (W. «83. 
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(e) Wife 

Son's daughter 

(t) Mother ... 
Son's daughter 



... 1/8 

... 7/8 (1/2 as sharer and 3/8 by Return) 

1/6 increased to 1/4 

... 1/2=3/6 „ 3/4 

4/6 1 



Note.—lTi this and in illastrations (g) to (k) it will be observed that neither the 
hasband nor wife is among the surviving heirs. The rule in such a case is to reduce 
the fractional shares to a common denominator, and to decrease the denominator of 
those shares so as to make it equal to the sum of the numerators. Thus in the present 
illustration, tiie original shares, when reduced to a common denominator, are 1/6 and 
3/6. The total of the numerators is 1+3=4, and the ultimate shares will therefore be 
1/4 and 3/4 respectively. 



(jg) Father's mother 
Mother'^s mother 
2 daughters ... 



(h) Mother^. 
Daughter 
Son's daughter 



(i) Father's mother 
Motl^r's mother 
Full sister ... 
C. sister 



(i) Full sister 
C. sister 
U. sister 



(k) Mother 
Full sister 
U, brother 



C) Husbanl 
Mother 
Daughter 



\ 1/6 increased to 1/5 (each taking 1/10) 
2/3=4/6 „ 4/5^ 

5/6 1 

... 1/6 increased to 1/6 
1/2=3/6 „ 3/5 

... 1/6 „ 1/5 

5/6 1 

I 1/6 increased to 1/5 



1/2=3/6 
... 1/6 

5/6 



3/5 
1/5 



1/2=3/6 increased to S/5 
... 1/6 „ 1/5 

... JL/6^ „ J76 

5/6 1 

... 1/6 increased to 1/5 

1/2=3/6 „ 3/5 

... 1/6 „ 1/6 

5/6 1 

... 1/4 =4/16 

... 1/6 increased to 1/4 of (3/4)=3/16 
1/2=3/6 „ 3/4 of (3/4)=9/16 

11/12 1 



^Tote.— In this anl in ills, (m) to (r), it will be observed that either the 
husband or wife is one of the sorvivina; h'^irs. Since neither the husband nor wife is 
entitled to the Return when tiiere are other sharers, his or her share will remain the 
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same, and the shares of the other sharers will be increased by redacing them to a 
common denominator, and then decreasing the denominator of the original fractional 
shares so as to make it equal to the sum of the numerators, and multiplying the new 
fractional shares thus obtained by the residue after deducting the husband^s or wif e^s 
share. Thus in the present illustration the shares of the mother and daughter, when 
reduced to a common denominator, are 1/6 and 3/6 respectively. The total of the 
numerators is l+3s=4, and the new fractional shares will thus be 1/4 and 3/4 respeo- 
lively. The residue after deducting the husband^s share is 3/4 and the ultimate shares 
of the mother and daughter will therefore be 1/4 of 3/4=3/16, and 3/4 of 3/4ss9/16, 
respectively. 

(m) Wife 1/8 4/32 

Mother 1/6 increased to 1/4 of (7/8)= 7/32 

Daughter 1/2=3/6 „ 3/4 of (7/8>=21/32 



(n) 



(o) 



Wife 

Mother 

2 ion'it daughters 



Husband 
U, brother 
U. sister 



19/24 1 

... 1/8 6/40 

... 1/6 increased to 1/6 of (7/8)= 7/40 

2/3=4/6 „ 4/5 of (7/8)=28/40 

23/24 1 

... 1/2 2/4 

... 1/6 increased to 1/2 of (l/2)=l/4 

... 1/6 „ 1/2 of (l/2)=l/4 



(P) 



(r) 



Wife 

U. brother 

U. sister 



(q) Wife 

Full sister 
C. sister 



Wife 

U. brother 
U. sister 
Mother ... 



5/6 










1 


1/4 










2/8 


1/6 


increased 


to 


1/2 


of 


(3/4)=3/8 


1/6 


}} 




1/2 


of 


(3/4)=3/8 



7/12 1 

... 1/4 4/16 

1/2=3/6 increased to 3/4 of (3/4)=9/16 
1/4 of (3/4>=3/16 



. 1/6 

11/12 

.. 1/4 

.. 1/6 

.. 1/6 

.. 1/6 



1/* 

increased to 1/3 of (3/4)=l/4 

1/3 of (3/4)=l/4 

1/3 of (3/4)=l/4 



(B) 



Husband*: 
Daughter'^s son 



1/2 
1/2 



Note — The daughter's son belongs to the class of distant kindred. The husband 
is not therefore entitled to the surplus by Return, and the same will go to the 
daughter's son as a distant kinswoman. 



(t) Wife 

Brothers daughter 



1/* 

S/4 
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iVo^tf— The brother^a idanghter belongs to the class of distant kindred. The 
snrplus will therefore go to her, as the wife is not entitled to the Return (ddJH 

Sir. 37-40. 

Retiduariet for tpectal cavss.—A residuary for special cause is a person who 
inherits from a freedman, by reason of the manamission of the latter (tf). According 
toiMahomedan law proper, if a manumitted slave dies without leaving any residuary 
heir by relation, the manumittor is entitled to succeed to the residue, in preference to 
the right of the sharers to take the residue by Return (Sir. 25-26). But residuaries 
for special cause have no place in Mahomedan law as administered by the Courts of 
British India since the abolition of slavery in 1843. 

Husband and toije. — The rule of law as stated in the exception as regards the 
light of ihe husband and wife to the Return is different from that set out in the 
Sirajiyyah. According to the latter authority, neither the husband nor wife is entitled 
to the return in any oatSf not even if there be no other heir, and the surplus goes to 
the Public Treasury (Sir. 37). "But although that was the original rule, and 
equitable practice has prevailed in modem times of returning to the husband or to the 
wife in default of other sharers by blood and distant kindred,'*^ and this practice has 
been adopted by our dburts. See the cases cit?d in ill. (a), above. 

" Seturn^ diitinguithed from " 7ik?r«aw ''.— The Return is the converse of 
Increase. The case of Return takes place when the total of the shares is Utt than 
unity ; the case of Increase, when the total is greater than unity. In the former case 
the shares undergo a rateable increase ; in the latter, a rateable decrease. 

Father and true grandfather.— ^fheix. there is only one sharer, he succeeds to 
the whole inheritance, to his legal share as sharer, and to the surplus by Return. 
When the father is the sole surviving heir, he succeeds to the whole inheritance as a 
retiduary, for he cannot inherit as a sharer when there is no chlid or child of a son 
h. 1. 8. (see Tab. of Sh., No. 1). The same remarks apply to the case of the true grand- 
father when he is the sole surviving heir. 

l2>^ 54. On failure of Sharers and Residuaries, the Dittant 
inheritance is divided amongst Distant Kindred. Kindred 

Sir. 13. It will have been seen, from the preceding section that a husband or 
wife, though a sharer, does not exclude distant kindred from inheritance, when he or 
she is the sole surviving heir. See ills, (s) and (t), s. 53. 

^ ^ ^ 55. Distant Kindred are divided into four classes, p^^ ^jaetee 
namely, (1) descendants of the deceased other than sharers 
and residuaries ; (2) ascendants of the deceased other than 
sharers and residuaries ; (3) descendants of the deceased's 
parents other than sharers and residuaries ; and (4) des- 
cendants of ascendants how high soever. The descendants 
of the deceased succeed in priority to the ascendants, the 

((Id) See KoijnaH v. Dalim (1882) 11 OaL 14. | («) Btuusey's Mah Law of InheritaDce, 164 
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ascendants of the deceased in priority to the descendants 
of parents, and the descendants of parents in preference 
to the descendants of ascendants. 

The following is a list of Distant Kindred arranged 
in the order of the classes in which they succeed : 

List of Distant Kindred. 

I. Descendants : 

1. Daughters^ children and their descendants. 

2. Children of sons^ daughters h. 1. s., and their descendants. 

II. Ascendants : 

1. False grandfathers h. h. s. 

2. False grandmothers h. h. s. 

III. Descendants of parents : 

1. Full brothers' daughters and tiieir descendants. 

2. Con. brothers' daughters and their descendants. 

3. Uterine brothers' children and their descendants. 
^i. Daughters of full brothers' sons h. 1. s., and their descendants. 
^5. Daughters of con. brothers' sons h. 1. s., and their descendants. 

6. Sisters' (f ., c, or ut.) children and tiieir descendants. 

IV. Descendants of immediate grandparents (true or 
false) : 

^1. Full pat. uncles' daughters and their descendants. 

//2. Con. pat. uncles' daughters and their descendants. 

3. Uterine pat. uncles and their children and their descendaots. 

^i. Daughters of full pat. uncles' sons h. 1. s., and their decendants. 

' 5. Daughters of con. pat. uncles' sons h. 1. s., and their descendants. 

6. Pat. aunts (f ., c, or ut.) and their children and their descendants. 

7. Mat. uncles and aunts and their children and their descendants. 

and. 

Desceftdants of remoter ancestors h. h. s. (true or 
false\ 

Sir. 44-46. The Sirajiyjah does not enumerate all relations belonging to the 
class of distant kindred, but mentions only some of them. Hence it was thought at 
one time that "distant kindred " were restricted to the specific relations mentioned 
in the Sirajiyyah. But this view has long since been rejected as erroneous, and 
it was recently held by the High Court of Calcutta that the son of the grand-daughter 
of the brother of the grandfather of the deceased, though not specifically mentioned 
in the Sirajiyyah, belongs to the class of distant kindred (/). That this should be so 
is clear from the definition of distant kindred, who are defined as all those relations 

(f) Abdta Serang v. Putee BiU (1902) 29 Oal 788. 
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by blood that are neither sharers nor residnaries. The list of distant kindred given 
above follows from the definition of distant kindred, read in conjunction, with a 
passage from the Sirajiyyah, which, after enumerating certain relations belonging to 
the class of distant kindred, proceeds to say : " these and all who are reltfted to the 
deceased through them, are among the distant kindred ^^ (p. 46). 

^^^ W- The snccessiou of Distant Kindred of the first Fintciati 
class is governed by the following rules: tu^d^ 

Rule (i). The nearer in degree excludes the more 
remote. 

Sir. 47. Thus a daught3r'8 son or a daughter's daughter is preferred to a son's 
daughter''s daughter. The daughter'^s son and the daughter^ daughter are the nearest 
distant kindred. 

- '^ :, Ride (2). Among claimants in the same degree of 
relationship, the children of sharers and residuaries are 
preferred to those of distant kindred. 

Sir. 47. Thus a son'^s daughter's son, being a child of a sharer (son's daughter), 
succeeds in preference to a daughter's daughter's son, who is the child of a distant 
kinswoman (daughter's daughter). 

Li- Rtde(3). Among claimants in the same degree of 
relationship, the share of the male claimant is double that 
of the female claimant, provided there is no difference of 
sex in the intermediate ancestors. 

Sir. 47-48. Thus if the claimants be a daughter's son and a daughter'n daughter, 
the former will take 2/3, and the latter 1/3, for the sex of the intermediate ancestors 
(t>., daughters) is the same. Similarly, if a person leaves a daughter's son^s son and 
a daughter's son's daughter, the former will take 2/3 and the latter 1/3. And accor d -\ 
i ng to A bu Yusuf, t he rule is the same,. even when the ancestors dijfer in their 1 
sexes. Thus if the claimants be a daughter's daughter's son and a daughter's $0H^t 
daughter, the sex of the intermediate ancestors is not the same, it being female 
in one case and male in the other. Even in such aTcase, according to Abu Yusuf, the 
daughter's daughter's son, being a male, will tak3 twice as much as the daugbtcr'n- 
son's daughter, for, according to this disciple of Abu Hanifa, regard is to be had, in 
applying the rule of the double share to the male, to the sexes of the claifnants, and 
not to the sexes of the intermediate ancestors through whom they respectively claim. ^ 

According to Abu Muhummed, however, regard should be had, in applying that rule,. T'>^«-^ "v*Xft/tv>,,v^ 
to the sexes of the ancestors, and not to the sexes of the claimants (Sir. 48). As the 
opinion of Abu Muhummed is followed by the Hanati Sunnis in India in preferenco 
to that of Abu Yusuf, it becomes necesary to consider the sam^. 

Rule (4\ Where the intermediate ancestors differ in 
their sexes, the inheritance, according to Abu Muhummed^ 
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is to be distributed accord iug to the following rules (gr) :— 

(a) The simplest case is where there are only two 
claimants, one claiming through one line of ancestors and 
the other claiming through another line. In such a case, 
the rule is to stop at the first line of descent in which the 
sexes of the intermediate ancestors differ, and to assign 
to the male ancestor a portion double that of the female 
ancestor. The share of tne male ancestor will descend to 
the claimant who claims through him, and the share of 
the female ancestor will descend to the claimant who 
claims through her, irrespective of the sexes of the 
claimants. 

Uluttration. 

A Mahomedan dies leaving a daoghter^s son^s daughter and a daughter'^s 
daoghter'^s son, as shown in the following table : 

Propotitui. 

I 



I I 

lit line daaehter daughter 

2Hd line son daughter 

I I 

3r<2 line daughter son 

Id this case, the ancestors first differ in their sexes in the second line of 
descent, and it is at this point that the rule of a double portion to the male is to be 
applied. This is done bj assigning 2/3 to the daughter's son, and 1/3 to the daughter's 
daughter. The 2/3 of the daughter's son will go to her daughter, and the 1/3 of the 
daughter's daughter will go to her son. Thus we have 

daughter's son's daughter ••• 2/3 

daughter's daughter's son ••• 1/3 

According to Abu Yusuf, the shares would be 1/3 and 2/3 respectively. 

(b) The next case is when there are three or more 
claimants, each claiming through a different line of ances- 
tors. Here again, the rule is to stop at the first line in 
which the sexes of the intermediate ancestors differ, and 
to assign to each male ancestor a portion double that of 
each female ancestor. But in this case, the individual 
share of each ancestor does not descend to his or her 
posterity as in the preceding case, but the collective share 
of all the male ancestors is to be divided among all the 
descendants claiming through them, and the collective- 

({7) Sir. 48-50. 
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share of the female ancestors is to be divided amoD^ their 
descendants, according to the rule, as between claimants 
in the same group, of a double portion to the male. 

lUuitrationt. 

(a) A Mahomedan dies leaving a daughter's soq^s daughter, a daoghter'^s 
daughter's son, and a daaghter'^s daaghter's daughter, as shown in the following table : 

Propoiitus, 

I 



I I I 

daughter daughter daughter 

I I I 

son daughter daughter 

I I I 

daughter $o» daughter 

In this case, the ancestors differ in their sexes in the second line of descent. 
In that line we have one male and two females. The rule of the double share to the 
male is to be applied, first, in this line of descent, so that ^e have 

daughter's son ••• . 1/2 
daughter's daughter ...1/4 i 
daughter's daughter ...1/4 ( ^'^ (collective share of female ancestors). 

The daughter's son stands alone, and therefore his share descends to his daughter. 
The two female anoestors, namely, the daughters' daughters, form a group, and their 
collective share is 1/2, which will be divided between their descendants, that is, ihe 
daughter's daughter's son and daughter's daughter's daughter, in the proportion again 
of two to one, the former taking 2/3xl/2sl/3, and the latter l/3xl/2=sl/6. Thus 
we have 

daughter's son's daughter ...l/2s=s3/6 
daughter's daughter's son ...1/3=2/6 
daughter's daughter's daughter.l/6=sl/6 

According to Abu Yusuf , the shares would be 1/4, 1/2, and 1/4 respectively. 

(b) A Mahomedan dies leaving a daughter's daughter's son, a daughter's son's 
son, and a daughter's son's daughter, as shown in the following table : 

Proporitus. 



daughter daughter daughter 

daughter son son 

I I I 

eon son daughter 

In the preceding Illustration, we had one male and two females in the first line 
in which the sexes differed. In the present case, we have one female and two males 
in that line. 

First, ascertain the first line in which the sexes differ. Here again that line is 
the second line of descent. 

Next, consider the relatious in that line as so many children of the deceased, 
and determine their shares upon that footing. The shares therefore will be : 
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daughter'^s daughter, 1/5, and each daughter'^s son, 2/5, the two together taking 4/5. 
Assign the 1/5 of daughter's daughter to her son. 

Lastly, divide the 4/5 of the two male ancestors between their descendants as if 
they were children of one ancestor, assigning a double portion to the male descendant. 
Thus the daughters son's son takes 2/3X4/5=8/15, and the daughter's son's daughter 
l/3x4/5x=4/15. Thus we have 

daughter's daughter's son 1/5=3/15 

daughter's son's son 8/15 

daughter's son's daughter 4/15 

According to Abu Yusnf , the shares would be 2/5, 2/5, and 1/5 respectively, 
(c) A Mahomedan dies leaving a daughter's son's son, a daughter's son's 
daughter, a daughter's daughter's son, and a daughter's daughter's daughter, as shown 
in the following table : 

ProposUut. 



I I I I 

daughter daughter daughter daughter 

son son daughter daughter 

I I I I 

gon daughter son dav^hter 

Here the ancestors first differ in their sexes in the second line, and in that line 
we have two males and two females. The collective share of the two males is 4/6, and 
that of the two females is 2/6. The 4/6 of the daughters' sons will be divided between 
the daughter's son's son and the daughter's son^s daughter, the former taking 2/3x 
4/6=8/18, and the latter 1/3x4/6=4/18. The 2/6 of the daughter's daughter will be 
divided between the daughter'^s daughter's son and the daughter's daughter's daughter, 
so that the former will take 2/3x2/6 = 4/18, and the latter 1/3x2/6=2/18. Thus we 
have 

daughter's son's son ... ... ... ... 8/18 

daughter's son's daughter ... ... ... 4/18 

daughter's daughter's son ... ... ... 4/18 

daughter's daughter's daughter ... ... ... 2/18 

According to Abu Yusuf , the shares would be 2/6, 1/6, 2/6, and 1/6 respectively 

[When a person dies leaving descendants in the fourth and remoter generations,' 
" the course indicated in the [above rule] as to the first line in which the sexes differ, 
is to be followed equally in any lower line ; but the descendants of any individual or 
group once separated must be kept separate throughout ; in other words, they must 
not b: united in a group with those of any other individual or group " (^).] 

(c) The last case is when there are two or more 
claimants claiming through the same intermediate ancestor. 
In such a case, there is this further rule to be applied, 
namely, to count for each such ancestor, if male as many 
males as there are claimants claiming through him, and if 
female as many females as there are claimants claiming 
through her irrespective of the sexes of the claimants. 

ih) Rumsey*8 Mabomedan Law of Inheritance, pp. 68-69. 
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lUuitrationi, 



PtoposUus. 

I 



I I 

daaghter danehter 

son daaghter 



I I 

2 tong son 2 danghters. 

Here the ancestors first differ in their sexes in the second line, and in that line 
we have one male and one female. The daughter's son will count as two males, hj 
reason of his having two descendants among the claimants, and the daughter's daughter 
will count as three females by reason of her having three descendants. Thus we have 

daughter's son • ••• 4/7 

daughter's daughter 3/7 

The 4/7 of the daughter's son will go to his two sons. The 3/7 of ^e daughter's 
daughter will go to her descendants, the son taking 2/4 X 3/7=6/28, and each daughter 
taking 1/4 X 3/7=3/28. Thus we have 

daughter's son's sons 4/7=16/28 (each 8/28) 

daughter's daughter's son 6/28 

daughter's daughter's daughters 6/28 (each 3/28) 

According to Abu Yusuf , the shares would be as follows : 

each daughter's son's son 2/8 

daughter's, daughter's son 2/8 

each daughter's daughter's daughter 1/8 

[When the deceased leaves descendants in the fourth and remoter generations, 
the pi-ocess indicated in the above rule is to be applied as often as there may be 
occasion to group the sexes.] ^ • 

^i:/t-it/<f 57, In default of Distant Kindred of the first class, Second cIm 
the inheritance devolves upon Distant Kindred of the ^Wf«S 
second class in the order enumerated below : 

1. Mother's father. 

2 I Father's mother's father, 2/3. 
I Mother's mother's father, 1/3. 

3 i Mother's father's father, 2/3. 
I Mother's father's mother, 1/3. 

4. Other false ancestors in the fourth and remoter degree. 

The order enumerated above follows from the rules for the succession of distant 
kindred of the second class, which are nearly the same as those set forth in the preced- 
ing section in respect to the first class (Sir. 51-52). There is no difference in respect of 
this class of distant kindred between the system of Abu Muhummed and that of 
Abu Yusuf. 

The mother's father is the only false ancestor in the second degree, and, being 
the nearest, excludes all other false ancestors. See s. 56, rule (1). 
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In the third degree, there are four false anc:storg, namely, (1) father'^s mother^! 
father, (2) mother'^s mother's father, (S) mother's father's father, and (4) mother's 
father's mother. Of these, the first two, being related to the deceased through sharers,— 
the father's mother and mother's mother are sharers,— exclude the other two who are 
related through the mother's father, a distant kinsman. See s. 56, rule (2). The 
father's mother's father, being related to the deceased through a male (i^,, father), takes 
double the portion of the mother's mother's father, who is related through a female 
(t^., mother), though both these ancestors are of the same sex ; the rule being that 
when the sexes of the ancestors differ, 2/3 go to the father's side, and 1/3 to the mother's 
side. Either of these ancestors, standing alone, succeeds to the whole inheritance. 

In default of mother's father, father's mother's father, and mother's mother's 
father, the mother's father's father and the mother's father's mother will succeed to the 
inheritance, the former taking 2/3, and the latter 1/3, according to the third rule set 
forth in the preceding section. Either of them, standing alone, succeeds to the whole 
inhetitance. 

It is not necessary to pursue the subject of the succession of false ancestors any 
further, as it can rarely happen that a person should die leaving ancestors in the 
fourth or higher degree. ^^ 

^d^anT "• "^^^ succession of Distant Kindred of the third 

Undr^ class is governed, according to Abu Muhummed, by the 
following rules : — 

(1) Among claimants in the same degree of relation- 
ship, the descendants of full brothers are preferred to 
those of consanguine brothers or sisters. 

The descendants of uterine brothers and sisters are 
not liable to be excluded from inheritance^by descendants 
either of full or consanguine brothers or sisters. 

Sir. 64. Since a full brother excludes consanguine brothers and sisters, his 
descendants likewise exclude descendants of consanguine brothers and sisters. 
U. '^^^^ ^^****\ But neither a consanguine brother nor a consanguine sister is excluded by a 

\ full titter ; therefore, the descendants of consanguine brothers and sisters are not 
excluded by descendants of full sisters. Thus if there be a full sister's daughter's 
daughter and a consanguine brother's daughter's son, the former does not exclude 
the latter ; and the full sister's 1/2 as sharer will go to her descendants, and the 
consanguine brother's 1/2 as residuary will go to his descendants (t). 

And since neither brothers nor sisters, full or consanguine, exclude uterine 
brothers or sisters, the descendants of the former do not exclude those of the latter. 

^2) The descendants of maternal relations divide 
equally among them the primary share of these relations, 
without any regard to difference of sex. 

(i) See Rnmsaj't Mahomadan Law of Inheritance, p. 67. 
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Jlluttratiom, 

(a) A Mahomedan dies leaving 2 sons and 3 daughters of a uterine brother, 
and 3 sons and 4 daughters of a uterine sister. Here the total number of claimants 
being 12, each claimant will take 1/12. 

(b) A Mahomedan dies leaving relations enumerated in the above illustration, 
and also a daughter of a full brother. Here the primary share of the uterine brother 
and sister both together is 1/3 (see Tab. of Sh., No. 9), and this will be divided equally 
among their descendants, each taking 1/12 of l/3s=l/36. The primary share of the 
full brother as a residuary is 2/3, and this will go to his daughter. 

(c) A Mahomedan dies leaving 2 sons and 3 daughters of a uterine brother, and 
a daughter of a full brother. Here the primary share of the uterine brother is 1/6 
(see Tab. of Sh., No. 9), and this will be divided among his five descendants in equal 
shares, each taking 1/6 of 1/6^/30. The primary share of the full brother as a 
residuary is 6/6, and this will go to his daughter. 

(3) In other respects, the rules reflating succes- 
sion of distant kindred of this class are similar to those for 
the succession of the first class. 

Illuitrationt. 
(a) A Mahomedan dies leaving a daughter of a full brother, a son and a 
daughter of a full sister, a daughter of a consanguine brother, a son and a daughter 
of a consanguine sister, a daughter of a uterine brother, and a son and a daughter 
of a uterine sister (see Sir. 54). In this case, the children of the consanguine 
brother and sister will be excluded from inheritance by the daughter of the full 
brother [see rule (1) above]. The property will therefore be divided among iixe 
children of the full and uterine brothers and sisters. The primary share of the 
uterine brother and sister as sharers is 1/3, and this will be divided equally among 
their three descendants, each taking 1/3. The primaiy share of the full brother and 
sister as residuaries is 2/3, and this will be divided among their descendants according 
to s. 56, rule (4), as shown in the following table : 

Common ancestor. 
I 



I I I 

full brother full sister propotitut 

I I I 

daughter 1/3 son 2/9 daughter 1/9 

Here the first line in which the sexes of the ancestors differ is the first line of 
descent. The full sister, having two descendants, will count as two females. Therefore 
the full brother^s share is 1/2 of 2/3=1/3, and this will descend to his daughter. The 
full sister^s share is 1/2 of 2/3a=l/3, and this will be divided between her son and 
daughter so that the son will take 2/3 of 1/3=2/9, and the daughter will take 1/3 of 
1/3=1/9. 

(b) A Mahomedan dies leaving a full brother'*s son^s daughter and a sister^s 
daughter's son. The former will succeed, being the child of a residuary (brother's son), 
in preference to the latter who is a child of a distant kinswoman (sister's daughter). 
See s. 66, rule (2). 
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CunoUi and 
amnti) 



59. For the purposes', of succession, the Distant 
Kindred of the fourth:- class may be divided into the two 
following groups: 

T. Children of immediate grandparents, true or false, 
namely, 

(a) full, consanguine and uterine sisters of the 

father ; 

(b) full, consanguine and uterine sisters of the 

mother ; 

(4) uterine brothers of the father ; and 

(d) full, consanguine and uterine brothers of the 
mother. 

This groupjcomprises all paternal and maternal uncles and aunts, excepting full 
and consanguine paternal uncles who belong to the class of residuaries (see Tab. of 
Res., Nos. 11-12). Note that all the distant kindred in this groap are equal in degree. 

11. Remoter descendants of grandparents, and des- 
cendants of remoter ancestors, true or false. 

60. The succession of relations comprised in group I 
is governed by the following rules : 

(1^ Among claimants on the same side, those of the 
whole Wood are preferred to those of the half blood, and 
consanguine relations are preferred to uterine relations, 
without distinction of sex. 

The " same side '*'' means either the father^s side or the mother'^s side. Thus in 
the case of claimants on the /a^4«rV side, the father's full sister is preferred to the 
father's consanguine or uterine sister, and the father's consanguine bister is preferred 
to the father's uterine sister. The order of priority is the same. in the case of claimants 
on the mother^t side. 

It is important to note that the above rule applies to the case only of claimants 
related to the deceased on the iame side. Hence the father's full sister, though of the 
whole blood, does not exclude the mother's consanguine sister, the former being related 
through the father^ and the latter through the mother. See ill. (a) to the next rule. 

It is also important to note that the above rule applies irrespective of the iexei 
of the elaimante ; hence the father's full or comanguine sister is preferred to the 
father's uterine brother, though the latter is a male. Similarly the mother's full or 
eontaugu%m$ sister is preferred to the mother's uterine brother. 

According to the rule now under consideration, the mother's eoneanguine sister 
is preferred to the mother's uterine sister, though the former is the child of a distant 
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kinsman (mother^s father), and the latter the child of a sharer (mother^s mother). The 
reason is that the rale that the children of sharers or residuaries are preferred to the 
children of distant kindred do3s not apply to this group. 

^2) If there are claimants on the paternal side, 
togetner with claimants on the maternal side, the former 
will take collectively 2/3, and the latter 1/3, and each side 
will then divide its own collective share, subject to the 
above rule, each male taking a double share. 

lUuitratiofU, 

(a) Father" tf.mter .^ •. 2/3 

Mother" $ o. fitter •— — 1/3 

(b) Father'e u. titter m« •• 2/3 

MotherUf. brother m m 1/3 

(c) Father't u. brother \ J 2/3x2/3=4/9 

Father's u. sitter f ^'^ 1 1/3x2/3=2/9 

Mother'tf. brother \ ( 2/3x1/3=2/9 

Mother'ef. titter f ^'^ 1 1/3x1/3=1/9 

Sir. 55-56. 

61. The succession of relations comprised in group ^^p^^ 
II is to be determined by applying the followiug nues in 
order : — 

(1) The nearer in degree excludes the more remote. 

(2^) Among claimants on the same side, those of the 
whole olood are preferred to those of the half blood, and 
consanguine relations are preferred to uterine relations, 
without distinction of sex. 

See 8. 60, rale (1). 

(3) Among claimants on the same side, the children 
of residuaries are preferred to the children of distant 
kindred. 

The distant kindred oomprised in group II are either children of i-esiduaries or 
of distant kindred. 

^4) If there are claimants on the paternal side 
togetner with claimants on the maternal side, the former 
will take collectively 2/3, and the latter 1/3, and each side 
will then divide its own collective share according to the 
rule of the double share to the male. 

See 8. 60, rale (2). 

(5) Where the sexes of the intermediate ancestors 
differ, the principle of sex-grouping is to be applied, accord- 
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ing to the system of Muhummad, in the same mauuer as 
in the case of distant kindred of the first class. 

See 8. 56, rule (4). Sir. 66-58, 

62. In default of Sharers, Residuaries and Distant 
Kindred, the inheritance devolves upon the " Successor by 
Contract," that is, a person who derives his right of 
succession under a contract with the deceased, in consi- 
deration of an undertaking given by him to pay any fine 
or ransom to which the deceased may become liable. 

Sir. 13 ; Hedaya, p. 517 ; Tagore Law Lectures, 1873, p. 92. It would Beem, 
according to the Sirajiyjah, that the deceased must be a person of unknown descent. 

63. Next in succession is the " Acknowledged Kins- 
man," that is, a person of unknown descent in whose favour 
the deceased has made an acknowledgment of kinship, not 
through himself, but through another. 

Such an acknowledgment confers upon the " Acknow- 
ledged Kinsman" the right of succession to the property 
of tne deceased, subject to bequests to the extent of th^ 
bequeathable third, but it does not invest the acknow- 
ledgee with all the rights of an actual kinsman. 

Sir. 13. The kinship acknowledged must be kinship through another j that is, 
through the deceased^s father or his grandfather. Thus a person may acknowledge 
another to be his brother, for that is kinship through the father (J). But he may not 
acknowledge another to be his son, for that is kinship through himtelf. The acknow- 
ledgment by the deceased of a person as his son or daughter stands upon a different 
footing altogether, and it is dealt with in the chapter on " Parentage.'' 



Universal 
legatee 



Eteheat 



64. The next successor is the " Universal Legatee," 
that is, a person to whom the deceased has left the whole 
of his property by will. 

Sir. 13. It is to be noted that the prohibition against bequeathing more than 
a third exists only for the benefit of the heirs. Hence a bequest of the whole will 
take effect if the deceased has left no known heir (k). 

65. On failure of all the heirs and successors above 
enumerated, the property of a deceased Mahomedan 
escheats to the Crown. 



( i) Tkgore Law L«ciDret. 1878, p|x 92-93. 



I 



ih) Bdllia*! IfabomadAD Law of Inherltanet, 
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Sir. IS. The rale of pure Mahomedan law in this respect is different, for, 
aooording to that rule, the property does not devolve upon the Government by way of 
inheritance as uUitnus hareSi but falls to the bait-nl'mal (public treasury) for the 
benefit of MuiolmaHS, 

Miscellaneow. 

66. Step-children do not inherit from step-parents, step-eMidren 
nor do step-parents inherit from step-children. 

See Macnaghten, Precedents of Inheritance, no. xzi. 

67. An illegitimate child is considered to be the ^^^^ 
child of its mother only, and as such it inherits from its 
mother and her relations, and they inherit from such 
child {ly 

Illustration, 

[A Mahomedan female of the Sunni sect dies leaving a husband and an illegiti- 
mate son of her sister. The husband will take 1/2, and the sister'^s son, though 
illegitimate, will take the other 1/2 as a distant kinsman, being related to the deceased 
through his mother : Bafatun v. BUaUi Khanum (1903) 30 Cal. 683.] 

An illegitimate child does not inherit from its putative father or his relations, 
nor do ^ey inherit from such child. 

68. When the question is whether a Mahomedan is ^^^^ 
alive or dead, and it is proved that he has not been heard 

of for seven years by those who would naturaUy have 
heard of him if he had been alive, the burden of proving 
that he is alive is on the person who affirms it. 

Under the Hanafi law, a missing person is to be regarded as alive till the lapse 
of ninety years from the date of his birth. But it has been held by a Full Bench 
of the Allahabad High Court, that this rule is only a rule of evidence, and not one of 
tuceesnon, and it must therefore be taken as superseded by the provisions of the 
Indian Evidence Act (m). The present section reproduces, with some verbal alterations, 
the provisions of s. 108 of the Evidence Act. 

C. — Shiah Law of Inheritance. 

[The following twenty sections contain the principal points of distinction 
between the Shiah and the Sunni Law of Inheritance. The most authoritative text- 
book of the Shiah law is Sharaya-uI-Islam (n), the whole of which has been translated 
into French by M. Querry under the title Droit Muealman. The Second Part 
of Baillie^s Digest of Mahomedan Law, with the exception of the last Book, is 
composed, as the author tells us in the Introduction (p. xxvi), of translations from 
Sharaya-uMslam.] 



(I) Ttgore Law LectorM, 1873, p. 121. 

CmyUoMhair AU v Budh »ngh (1884) 7 Aa 207 ; 
M6 also MooUa Catlm v. MooUa Abdul, 
(1908) 38 ObO. 176, 82 I A 177. 



(n) Aifa AH Khan y. AUa/Hofan Khan (1892) 
14 AU. 429,45a 
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2jmio» of 09, The Shiahs divide heirs into two groups, namely, 

• (1) heirs by marriage, and (2) heirs by consanguinity. 

BeiTi hy jQ, The heirs by marriage are the husband and wife, 

marriage ^^^ their shares are a fourth for the husband and an 
eighth for the wife, if there is a child or " child of a child 
how low soever " (not merely " child of a son how low so 
ever " as in Hanafi law), and half for the husband and a 
fourth for the wife, if there is no child or child of a child 
how low soever. 

Baillie, Part II., 273. According to the above rule, the existence of a daughter's 
son or a daughter's daughter will have the effect of reducing the share of the husband 
or wife, though not according to Hanafi law. 

Heirs by 71. Heirs by consanguinity are divided, according 

eonsanguinity to the Order of their succession, into the following three 
classes, namely : — 

I. (i) Parents : 

(ii) Children and other lineal descendants h. 1. s. 

II. (i) Grandparents h. h. s. (true as well as false) ; 
(ii) Brothers and sisters and their descendants h. 1. s. 

III. Paternal and maternal uncles and aunts of the 

deceased, and of his parents and grandparents 
h. h. s., and their descendants h. 1. s. 

Baillie, Part II., 276, 280, 285. 

Order of 72. Of these three classes, each excludes the next 

suooession lower, but oue division of a class does not exclude the 
other. 

niuitrations. 

£ (a) A Shiah Mahomedan dies leaving a daughter's son, a father's mother, and 
a fnU brother. 

By Hanafi law the father's mother as a sharer will take 1/6, and the full brother 
as a residuary will take 5/6 ; the daughter's son, being a distant kinsman, will be 
entirely excluded from inheritance. 

By Shiah law the daughter's son, being an heir of the first class, will succeed to 
the whole inheritance in preference to the father's mother and the full brother, both of 
whom belong to the second class of heirs. 

(b) A Shiah Mahomedan dies leaving a brother's daughter and a full paternal 
uncle. 
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By Uanafi law the full paternal uncle, be'ng a residuary, will take the whole 
property to the exclusion of the brother^s daughter who is a distant kinswoman. 

By Shiah law the brother^s daughter, being an heir of the second class, will 
succeed in preference to the full paternal uncle who belongs to the third class of heirs. 

(c) A Shiah Mahomedan dies leaving a brother and a grandfather. Neither of 
these relations excludes the other, for they both belong to the same class of heirs, that 
is, the second class.] 

Illustrations (a) and (,b) exemplify the fundamental distinction between the 
Shiah and the Sunni Law of Inheritance. Under the Snnni law, the relations known 
as " distant kindred ^ are postponed to sharers and residuaries. " Distant kindred,^ it 
will be remembered, are all cognates, for they are connected with the deceased through 
females. On the other hand, " residuaries '^ are all agnates, for they are connected with 
the deceased through males. The Sunnie prefer the agnates to cognates, but the Shiahs 
prefer the nearest kinsmen without reference to the sex through which they are 
connected with the deceased. In other words, the distinction between agnates and 
cognates which obtains in Sunni law, has no place in Shiah law. All heirs by 
consanguinity, under the Shiah law, are either sharers or residuaries. But the 
" residuaries ^ of Shiah law comprise also some of the relations known as " distant 
kindred '^ in the Sanni law. 

In working oat examples, the first step is to assign to the husband or wife (if 
any) his or her share according to the rule set forth in s. 70. The next step is to 
ascertain the class to which the surviving relations belong, and if there be any sharers 
among them, to assign their respective shares to them. If there is a residue after the 
claims of the sharers are satisfied, and there are residuaries (note the special meaning 
of this term), the residue is to be divided among them according to the rules set forth 
below. 

73. In each division of the first and the second class, General Buiv 
and in the third class where there are no divisions, the 

nearer excludes the more remote. 

niuBtration. 
A Shiah Mahomedan dies leaving a grandfather, a great grandfather, a brother, 
and a brother^ son. The grandfather will exclude the great grandfather, and the 
brother will exclude the brother'^s son ; but the brother does not exclude the grand- 
father, because they belong to the same class, ri^., class II, though to different divisions 
of that class. 

74. (1) The father succeeds, as a sharer, if the Parents 
deceased has left any lineal descendant : as a residuary, 

if there be no such descendant. 

(2) The mother takes one-sixth, if there be a lineal 
descendant, or, if there are two or more brothers, or one 
brother and two or more sisters, or four or more sisters, 
either full or consanguine ; otherwise, she takes one-third. 

Baillie, Part II., 271-273. As to the father''s rights under the Hanafi law, see 
notes on ill (p), p. 32 ante. As to the mother^s rights under the Hanafi law, see 
Tab. of Sh., No. 5. 
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ChUdren 



Grand- 
ohOdren 



Brath&Ti and 
9iit$r$ 



75. Wheu there are childreu of both sexes, 
portion of each male is double that of a female. 

Baillie, Part II., 276. 



the 



76. The children of each son take among them the 
share which their father would have taken, and the 
children of each daughter take among them the share which 
their mother would nave taken, according to the rule, in 
each branch of descendants, of a double portion to the male. 

The same rule applies to great grandchildren, and 
remoter lineal descendants. 

Illustration. 

A Shiah Mahoxqedan dies leaving relations indicated ic italics in the lowest 
line of the following table :— 



PropotUfn. 

I 



I 
son 2/6 



son 2/5 
I 



I 

daughter 1/5 



I I 

daughter 2/5 son (2/3 of daughter (1/3 of eon 1/6 

2/5=4/15) 2/5=2/15) 

Here each son, had he sunrived the propotituSi would have taken 2/5. The 
daughter, had she survived the propositue, would have taken 1/5. The shares of the 
gtandohildren will be as shown in the table. As to the children of the second son, it 
will be observed that the son takes a portion double that of the daughter. 

Baillie, Part II., 278-279. 

77. Full brothers or sisters exclude consanguine 
brothers or sisters, but neither brothers nor sisters, full or 
consanguine, exclude uterine brothers or sisters. 

The share of a full brother is double that of a full 
sister, and the share of a consanguine brother is double 
that of a consanguine sister. 

The share of one uterine brother or sister is one-sixth: 
the collective share of two or more uterine brothers is one- 
third, to be divided equally among them. 

Baillie, Part II., 280-281. The rules in the second and third clauses are the same 
as in Hanafi law. 



Ne]^ew9 and 
nieeet 



78. The children of each brother, full or consanguine, 
divide amongj them the share which their father would have 
taken according to the rule of the double share to the male. 
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and the children of each sister divide among them the share 
which their mother would have taken, according to the 
same rule ; but the children of uterine brothers and 
sisters divide equally among them, without distinction of 
sex, the one-third or the onenaixth, as the case may be. 

BaiUie, Part n., 284. 

79. (1) If there are no brothers or sisters, or Qrani*. 
descendants of brothers or sisters, the maternal grand- p<^'^*^* 
parents take one-third in equal portions, and the paternal 
grandparents take two-thirds according to the rule of the 
double share to the male. 

(2) If there is a maternal grandfather or maternal 
grandmother, together with uterine brothers or sisters, 
the grandfather counts as a brother and the grandmother 
as a sister, and the mother's third is divided among them 
all equally. 

If there is a paternal grandfather or paternal grand- 
mother, together with full or consanguine brothers or 
sisters, the grandfather counts as a full or consanguine 
brother, and the grandmother as a full or consanguine 
sister, and the father's two-thirds will be divided among 
them according to the rule of the double portion to the 
male. 

The same principle applies when grandparents are 
combined with descendants of brothers or sisters. 



Father^t father 
Fmther*» mother 
Mcther^i father 
Mether*9 mother 



BaiUie, PartII.,281. 



Illustration, 

2/3 of 2/3=4/9 

1/3 of 2/3=2/9 

1/2 of 1/3=1/6 

1/2 of 1/3=1/6 



80. The following rules govern the succession of uneUe ami 
uncles and aunts : ^•»*^' 

(1) Among claimants on the same side, and in the 
same degree of relationship, those of the whole b.lood are 
preferred to those of the half blood. 

Exception. — The son of a full paternal uncle is preferred 
to a consanguine paternal uncle, though the latter is nearer 
in degree. 

As to the meaning of the expieision " same side,^ see notes on 8. CO, rale (1). 
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ChUdren of 
UHcles and 
aunts 



Doctrine of 
'* Return'' 



jtner 



It there are claimants on the paternal side, 
together with claimants on the maternal side, the former 
wUl take collectively two-thirds, and the latter one-third. 

Uluttration, 



A Mahomedan dies leaving a consanguine paternal uncle and a full maternal 
aunt. The former, in virtue of his claiming through the father, will take two-thirds ; 
the latter, in virtue of her claiming through the mother, will take one-third. 

(3) Maternal aunts share equally with maternal 
uncles of the same kind, and uterine paternal aunts share 
equally with uterine paternal uncles. But full and con- 
sanguine uncles and aunts share according to the rule of 
the double portion to the male. 

(4) Among uncles and aunts on the same side, the 
distribution is governed by the same principle as among 
brothers and sisters of the deceased. 

Baillie, Part II., 285, 286. 

81. The children of uncles and aunts take the share 
of their respective parents in like manner as children of 
brothers and sisters. 

BaiUie, Part II., 287. Aga Sherali v. Bai Kuleam (1904) 6 Bom. L. R. 846. 

82. If there is a residue left after satisfying the 
claims of Sharers, but there is no Residuary in the class to 
which the Sharers belongy the residue reverts to the Sharers 
in the proportion of their respective shares. 







Illusfration, 


MotJter 


... 


... 1/6 increased to 1/4 


Daughter ••• 


••• 


1/2=3/6 „ 3/4 


Brotlier 


.*• 






Note that by Hanafi law, the brother would have taken the rcsidac 1/3. But 
by Shiah law he takes nothing, fur he belongs to the second class of heirs, and 
no member of the second class can inherit so long as there is any member of the 
first class. In fact, the rale set forth in the present section follows as a necessary 
consequence from the order of succession in which heirs by cDnsanguihity inherit. 

88* A wife is not in any case entitled to the " Return," 
but the surplus will escheat to the Crown. 

Baillie, Part II., 262. 

jtotherwhen 84- When the deceased has left a mother, a 

*^''%lt!Jrn^^ ^^ father, and one daughter, and also two or more brothers, 

or one brother and two or more sisters, or four or more 



A't> return to 
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sisters, either fall or consanguine, the surplus will " return *' 
to the father and the daughter, but not to the mother. 

UluitraHon. 

Fathsr 1/6 increaaed to l/4X(6/6>= 6/24 

Daughter ... 1/2=3/6 „ S/4xC6/6)=16/24 

Mother 1/6 ,, = 4/24 

2 fuH brothers.*. •^ (excluded, being heirs of the 

second class.) 

The role set forth in the present section follows from the statement of law in 
Baillie, Part II., p. 272. This is the only case in which the mother is ezclnded from 
the "return.'" 

85. The doctrine of "Increase" has no place in cfJ^^.'^-C 
Shiah law ; for the only case in which under that law the 

sum total of the sharers could exceed unily is where a 
daughter or daughters are among the surviving relations, 
and the rule in that case is to deduct from the share of the 
daughter or daughters the fraction in excess of unity. 

lUuttration. 

ffutband ... ... ... 1/4=3/12 =3^2 

Daughter 1/2=6/12 reduced to 6/12— 1/12=6/12 

Father 1/6=2/12 =2/12 

Mother ... ... ... 1/6=2/12 =tf/12 

13/12 1 

Note.—Here the excess over unity is 1/12, and this will be deducted from the 
daughter's original share, so that her ultimate share will be 6/12. This will restore 
the total of the shares to unity. 

Baillie, Part II., 263. Haying regard to the rules of succession among Shiahs, 
no oase of " Increase'^ is possible amongst heirs of the second or the third class. 

Miscellaneous. 

86. The eldest son, if of sound mind, is exclusively ^^^'^ '*** 
entitled to the wearing apparel of the father, and to his 
Koran, sword and ring, provided the deceased has left 

other property besides the said articles. 

Baillie, Part II., 279. 

87. A childless widow is not entitled to a share in ChUtUese 
her husband's lands, but only to a share in his moveable '^^'^ 
property and in the value of buildings or other structures 
forming part of his estate. 
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BiOllie, Part II., 296. Jfir Ali v. S(yuda Btfum («) ; Umardarat Mi Khan v. 
WUayat Ali Khan (f). 

The expieadoa " lands " in this section does not refer to agrieMltural land only, 
but also to land forming the site of bnildings : Aga Mahomed Jafftr t. Koohom 
Btebee (g). 

latauimatt 88. An illegitimate child does not inherit at all, not 

eMd even from his mother or her relations, nor do they inherit 

from him. 

Baillie, Part II., 305 ; Sahehtadte Bepum v. Bimmut Bahadoor (r). 

Co) nmj n Mai «T. I (r) amyit W. R. m, •. c on review C18T0) 

C«)OWT)UOaLl I 

Vi^r ^^ ^ '>v^c 'v.u.au^ yJ^^^^i, "^^t4tM> 
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^%^^^H^ ^:^; CHAPTER VII. ^ ^, , . 

Wills. 

[The leading authority on the subject of Wills is the Hedaya (Guide), which 
was translated from the original Arabic into Persian by four moolvees or Mahomedan 
lawyers, and from Persian into English by Charles Hamilton, by order of Warren v iHl 
Hastings, when Goyemor-General of India. The Hedaya was composed by Sheikh 
Burhan-ud-Deen Ali, who flourished in the twelfth century. The author of the Hedaya 
belonged to the Hanafi School, and it is the doctrines of that school that he has prin* 
dpally recorded in that work. The Fatawa Alamgiri, a work of minor authority, was 
compiled in the seventeenth century by command of the Emperor Aurungzebe Alum- 
geer. It is " a collection of the most authoritative futtoas or expositions of law, on 
all points that had been decided up to the time of its preparation.*" The law there 
expounded is again the law of the Hanafi sect, as the Mahomedan sovereigns of 
India all belonged to that sect. The First Part of Baillie^s Digest of Maho- 
medan Law is founded chiefly on that work. Both the Hedaya and Fatawa 
Alamgiri deal with almost all topics of Mahomedan law, except that the Law of 
Inheritance is not dealt with in the Hedaya. The Hedaya is referred to in this and 
subsequent chapters by the abbreviation Hed.i and the references are given to the pages 
of Mr. Grady V Edition of-" Hamilton's Hedaya.^ The leading work on Shiah law is 
Sharaya-ui'Islamj for which see the preliminary note on p. 59 ante."] 

89. Subject to the liraitations hereinafter set forth, P£r$ont 
every Mahomedan of sound mind and not a minor may ^^^* ''■^^^ 
dispose of his property by will. 

Hed. 673 ; Baillie, 617. The age of majority as regards matters other than 
marriage, dower, divorce and adoption, is now regulated by the Indian Majority Act 
IX of 1875. Sec. 3 of the Act declares that a person shall be deemed to have attained 
majority when he shall have completed the age of eighteen years. In the case, 
however, of a minor of whose person or property a guardian has been appointed, or 
of whose property the superintendence has been assumed by a Court of Wards, the 
Act provides that the age of majority shall be deemed to have been attained on the 
minor completing the age of twenty-one years. 

Minority under the Mahomedan law terminates on completion of the fifteenth 
year, and therefore, before the passing of Act IX of 1875, a Mahomedan, who had 
attained the age of fifteen years, was qualified to make a valid disposition of his 
property (Ameer Ali, Vol. I., 10). But this rule of Mahomedan law, so far as regards 
matters other than marriage, dower and divorce (adoption not being recognised by 
that law), must be taken to be superseded by the provisions of the Majority Act, for the 
Act extends to the whole of British India (s. 1), and applies to every person domiciled 
in British India (s. 3). Hence minority in the case of Mahomedans, for purposes of 
wills, gifts, wakf s, etc., terminates not on the completion of the fifteenth year, but on 
completion of the eighteenth year (ej, 

($) CkMDpftr* Madhub Chunder v. Bajeoomar Do8$ (1874) 14 a L. & 78. 
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Shiah law : mioide.^A, will made by a person after he has taken poison, or 
done any other act towards the commission of suicide, is not valid under the Shiah 
law : Baillie, Part II., 232. In Mazhar Husen v. Bodha Bibi (t), the deceased first 
made his will, and then took poison, and it was held that the will was valid, though 
he had contemplated suicide at the time of making the will. 



Vorw of Ml 
immaterial 



Bequetts 
to Mrs 



90. A will may be made either verbally or in 
writing. 

" By the Mahomedan law no writing is required to make a will valid, and no 
particular form, even of verbal declaration, is necessary as long as the intention of the 
testator is sufficiently ascertained ^ (uj. In a recent case before the Privy Council, a 
letter written by a testator shortly before his death, and containing directions as to 
the disposition of his property, was held to constitute a valid will (vj. The mere fact 
that a document is called tamlik'nama (assignment), will not prevent it from operating 
as a will, if it contains dispositions which are to take effect after the executant^s 
death. Thus where a tamlik-nama purported to give Sj in consideration of her devotion 
and affection to the executant, the executant^s property, and provided that the 
executant should during her life enjoy the income of the property, and that at her 
death S and her heirs should become the owners of the property, it was held that 
the document operated as a will (to). 

But where a Mahomedan executed a document which stated inter alia " 1 have 
no son, and I have adopted my nephew to succeed to my property and title,^* it was 
held by the Privy Council that the document did not operate as a will, as there was a 
complete absence of intention to give, in words. Their Lordships said : " He says he 
has no son, and he adopts somebody who may succeed. His son may succeed— any 
other person may succeed— if it is in the nature of a testamentary gift.^ The 
document, it was held, was not in the nature of a testamentary gift ; nor did it operate 
as a gift inter vivos, for there was no delivery of possession to the nephew during the 
lifetime of the deceased. The effect of the document was merely to declare the 
nephew in general terms to have the right to the entire proi>erty belonging to the 
deceased after his death, and such a declaration has no effect in Mahomedan law («). 

A Mahomedan will, though in writing, does not require to be signed (y) ; nor, 
though it is signed, does it require attestation («). The reason is that a Mahomedan 
will does not require to be in writing at all. 

91. A bequest to an heir is not valid, unless the 
other heirs consent to the bequest after the death of the 
testator (a). 

Explanation.— In determining whether a person is an 
heir or not, regard is to be had not to the time of the execu- 
tion of the will, but to the time of the testator's death. 



(t) (1898) 21 AIL »L 

(uj Mahomed AUa/j. Ahmed Bukth (1876) 26 

W & 121 
(V) Maxhar Busen v. Bodka BM (1898) 21 

AIL 91 
Cw) Saiad Kasum v. ShaUia Bibi (1875) 7 N. 

W. P. 813. 



(a;) Jeiiwuni iiinoiet v. Jet Singjee (1844) S H 

L A. 245, 25H. 
(y) Anila Bibt v. Alauddin (1906) 28 AH 

(z) In re Aba Satar (1908) 7 Bom I*. R 86a 
(a) Shek Muhtimmad v. Shek Imamuddin 

(1865) 2 a a a 50. 
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llluitrationt. 

[(a) A Mahomedan dies leaving him snrviTiag a sod, a father, and a paternal 
grandfather. Here the grandfather is not an " heir,^^ and a beqnest to him wonld be 
valid without the assent of the son and the father. 

(b) Ajhj his will, bequeaths certain property to his fa therms father. Besides 
the grandfather, the testator had a son and a father living at the time of the will. 
The father dies in the lifetime of A. The bequest to the grandfather cannot take 
effect, unless the son assents to it, for the father being dead, the grandfather is an 
"heir*' at the time of A'^s death. 

(e) A, by his will, bequeaths certain property to his brother. The only 
relatives of the testator living at the time of the will are a daughter and the brother. 
After the date of the will, a son is bom to A. The son, the daughter, and the brother 
all survive the testator. The bequest to the brother is valid, for though the brother 
was au expectant " heir'' at the date of the wUly he could not succeed as an " heir" at 
the death of the tettator, for he would be excluded from inheritance by the son. [If 
the daughter and the brother had been the sole surviving relatives, the brother would 
have been entitled to succeed as a " residuary" and the bequest to him could not then 
have taken effect, unless the daughter assented to it] ; Baillufj 615 ; Hed. 672. 

(d) A bequeaths certain property to one of his sons as his executor upon 
trust to expend such portion thereof as he may think proper " for the testator's 
welfare hereafter, by charity and pilgrimage," and to retain the surplus for his sole 
and absolute use. The other sons do not consent to the legacy. The bequest is void, 
for it is " in reality an attempt to give, under color of a religious bequest," a legacy 
to one of the heirs. Khajooroonitea v. Rotoehan Jehan (1876) 2 Cal. 184, 3 I. A. 291. 
[If the bequest had been exclusively for religious purposes, and if those purposes had 
been sufficiently defined, it would have been valid to the extent of the bequeathable 
third.] 

(e) A Mahomedan leaves him surviving a son and a daughter. To the son he 
bequeaths three-fourths of his property, and to the daughter one-fourth. The daughter 
may not consent to the disposition, and she is entitled to claim a third of the property 
as her share of the inheritance : see Fatima Bibee v. Ariff lemaUjee (1881) 9 CX.R. 66-3 

Hed. 621 ; Baillie, 615, as to Explanation. Under the Mahomedan law a 
bequest to an heir is not valid without the consent of the other heirs (b). The policy of 
that law is to prevent a testator from interfering by will with the course of devolution 
of property according to law among his heirs, although he may give a specified portion, 
as much as a third, to a stranger (p). The reason is that a bequest in favor of an heir 
would be an injury to other heirs, inasmuch as it would reduce their legitimate share, 
and " would consequently induce a breach of the ties o/ kindred " (Hed. 671). But this 
cannot happen if the other heirs, " having arrived at the age of majority," consent to 
the bequest. The consent necessary to give effect to the bequest must be given after 
the death of the testator, for no heir is entitled to any interest in the property of the 
deceased in hit lifetime. It is to be noted, however, that the consent of the heirs to a 
testamentary disposition exceeding the bequeathable third makes that disposition valid 



C6) Bafattm v. BUam Khanum (1908) 80 OaL | (e) jShajooroonUta v. Bowshan Jehan (1876) 
688. I 2 OaL 184. 196, 8 1 A 291. 307. 
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merely as a will, but it does not validate every teim contained in the will, if any of the 
terms is repugnant to Mahomedan law. Thus a bequest of a life-interest is repugnant to 
Mahomedan law, and it will not be validated by the consent of the heirs to the will. 
Such a bequest will operate as an absolute gift of the property to the legatee : 
see 8. 126 below (<i). See s. 126, ill (a). 

111. (e) presents the case of a bequest of the whole of the testator's property to 
all the surviving heirs. The shares according to law would be 2/S for the son, and 1/3 
for the daughter. The daughter may object to the bequests, and claim her share, for 
the bequest to her is only of a fourth. 

A bequeaths the rents of a house to one of his sons for life, and, after his death, 
to a charitable society for the benefit of the poor. The other sons do not consent to 
the legacy. The bequest to the son being void for want of assent of the other sons, 
the subsequent bequest also will not take effect (e). 

Shiah iaw.— Under the Shiah law, the consent of the other heirs is not 
necessary to validate a bequest to an heir, provided the bequest does not exceed the 
legal third (Baillie, Part II., 244). 

^amefaary 92. A Mahomedan cannot by will dispose of more 

power than a third of the surplus of his estate after payment of 

funeral expenses and debts. Bequests in excess of the 

legal third cannot take effect, unless the heirs consent 

thereto after the death of the testator (/). 

Red. 671. It will be seen from this and the preceding section that the powers 
of a Mahomedan to dispose of his property by will are limited in two ways : lirst, as 
regards the persons to whom bequests could be made ; and secondly, as regards the 
extent to which he could bequeath his property. The only case in which testamentary 
dispositions are binding upon the heirs is where the bequest does not exceed the legal 
third, and is made to a person who is not an heir. But a bequest in excess of the 
legal tiiird may be validated by the consent of the heir ; similarly, a bequest to an heir 
may be rendered valid by the consent of the other heirs. The reason is that the limits 
of testamentary power exist solely for the benefit of the heirs, and the heirs may, if 
they like, forego the benefit by giving their consent. For the same reason, if the 
testator has no heir, he may bequeath the whole of his property to a stranger (see s. 
53 above, and Baillie, 614). 

As to the consent of heirs necessary to validate a legacy exceeding the legal 
third, it is to be remembered that the consent oooe given cannot be rescinded (Hed. 
671). The consent need not be express : it may be signified by conduct showing a 
fixed and unequivocal intention. A bequeaths the whole of his property, which 
consists of three houses, to a stranger. The will is attested by his two sons who are 
his only heirs. After JLV death, the legatee enters into possession, and recovers the 
rent with the knowledge of the sons, but without any objection from them. Those 
facts are sufficient to constitute consent on the part of the sons, and the bequest will 
take effect as against the sons and persons claiming through them (g), 

(d) AbdvA JTarifn v. AhivX Qayum (1906) I (/) Chmwhom y. VaJAa (1865) 2 M. a C 880. 

28 An. 84L I (g) DauUOram v. Altdvi Kayum (1902) 26 

(a) J^bUma JMiM V. ul»t^ ItmoajM (1881) 9 I Bom. 497. SeealwS^rVaBiMT.&ttiatn 

a L. R 66. with UsSM allgbUy alUred. Mahomed (1892) 16illad. 48. 
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Bequests for pious jmrposeSj like other bequests, can only be made to the extent 
of the bequeathable third. 

A commission to an executor, by way of remuneration, is " a gratuitous bequest, 
and . . . certainly im^ in any sense a delft.'^'^ It is therefore subject to the rules 
contained in this and the preceding section (hj. 

Shiah law. — Under the Shiah law, the consent necessary to validate a bequest 
exceeding the legal third may be given in the lifetime of the testator : Baillie, Part 
n., 233. 

93. If the bequests exceed the legal third, and the Ahateinsnt of 
heirs refuse their consent, the bequests abate in equal %«<^««* 
proportions. 

Hed.676; Baillij, 626, 627. 

94. A bequest to a person not yet in existence at the Bequests to 
testator's death is void ; but a bequest may be made to a !JjJ^^ 
child in the womb, provided it is born within six months 

from the date of the bequest. 

The legatee, according to Mahomedan law, must be a person competent to receive 
the legacy (Baillie, 614) ; he must therefore be a person in existence at the death of the 
testator (i). 

As to bequest to a child in the womb, see Hed. 674. 

95. If the legatee does not survive the testator, the in what ease 
legacy cannot take eflfect, but it will lapse and form part iJ^^^ 

of the residue of the testator's property. 

See Hed. 679. Compare the Indian Succession Act, s. 92, which, however, does 
not apply to Mahomedans. 

Shiah Zato.— Under the Shiah law, the legacy would, in such a case, pass to the 
heirs of the legatee, unless it is revoked by the testator ; but if the legatee should die 
without leaving any heir, the legacy would pass to the heirs of the testator (Baillie, 
Part II., 247). 

90. It is not necessary for the validity of a bequest, Suijeet of 
that the thing bequeathed should be in existence at the ^^^^'^ 
time of the execution of the will ; it is sufficient if it exists 
at the time of the testator's death. 

Baillie, 614. The subject of a gift must be in existence at the time of the gift ; 
see 8. 112 below. 

(h) Aga Mahomtd Jaffvr v. KotHsam Beebee I (i) Aiatd Oadur v. Turner (1884) 9 Bom. 15a 
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MAHOMEDAN LAW, 



Revocation 
of hequeits 



Implied 
revocation 



97. A bequest may be revoked either expressly or 
by implication. 

Hed. 674 ; Baillie, 618. Revocation is express, when the testator revokes tlie 
bequest in express terms, either oral or written. It is implied, when he does an act 
from which revocation may be inferred. 

It is doubtful whether if a testator deny that he ever made a bequest, the denial 
operates as a revocation ; but the better opinion seems to be that it does not : Hed. 675; 
Baillie, 619. 

98. A bequest may be revoked by an act which 
occasions an addition to the subject of the bequest, or 
an extinction of the proprietary right of the testator. 

lUustratione. 

(a) A bequest of a piece of land is revoked, if the testator subsequently builds a 
house upon it. 

(b) A bequest of a piece of copper is revoked, if the testator subsequently 
converts it into a vessel. 

(c) A bequest of a house is revoked, if the testator sells it, or makes a gift of it 
to another. 

Hed. 674, 675 ; Baillie 618. The illustrations are taken from the Hedaya. 

Revocation 99. A bequest to one person is revoked by a bequest 

bfmbgequent ^^ ^ subsequent will of the same property to another. But 
a subsequent bequest, though it be of the same property, 
to another person, in the same will, does not operate as a 
revocation of the previous bequest, and the property will 
be divided between the two legatees in equal shares. 

Hed. 675 ; BaUlie 620. 

BweoHtor 199. It is uot uecessary that the executor of the will 

j^fitfm* ** ** ^f ^ Mahomedan should be a Mahomedan. 

A Mahomedan may appoint a Christian, a Hindu, or any non-Moslem as bis 
executor : Moohwrnmud Ameenoodeen v. Moohummud Kuheeroodeen (j) ; Henry InUaeh 
V. Znhooroonnita (k). 



Power t of 
eweeutori 



191. The powers and duties of the executors of a 
Mahomedan will are now determined by the provisions of 
the Probate and Administration Act, in cases in which 
that Act applies. 



ri)(1845)4aDLA.5SL 



I (k)ilBlV)A8,D.A.i 
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Per Sargent, CJ., in Shaik Moo$a v. Shaik Essa (I). The Probate and 
Administration Act, 1881, applies amongst others to Mahomedans. Before the passing 
of that Act, the powers and duties of Mahomedan ezecntors were determined by the 
Mahomedan law ; since the passing of that Act, however, they are determined by the 
provisions of that enaciment. The provisions of the Probate and Administration Act 
are now extended almost to the whole of British India, and it is therefore thought 
unnecessary to set out the rules of Mahomedan law on the subject. It is important 
to note that when there are several executors, the powers of all may, in the absence 
of any direction to the contrary in the will, be exercised by any one of them who has 
proved the will (Probate Act, s. 92). But where there is only one executor, he may 
exercise all the powers of an executor without proving the will (mj. 

(I) (1884) 8 Bom. 241, 258. 1 (m) lb. 



Digitized by 



Google 



Gift mods 
during death- 
illness 



When vdUd 



CHAPTER VIIL 

Death-bed Gifts and Acknowledgments. 

102. Gifts made by a Mahomedan during marz-td- 
maut or death-illness, cannot take effect beyond a third of 
the surplus of his estate after payment of funeral expenses 
and debts, unless the heirs give their consent, after the 
death of the donor, to the excess taking effect ; nor can 
such gifts take effect if made in favour of an heir, unless 
the other heirs consent thereto after the donor's death (w). 

Explanation. — A marz-ul-maut is a malady which 
induces an apprehension of death in the person suffering 
from it, and which eventually results in his death. 

Hed. 684, 685 ; Baillie, 542, 544. 

Summary of decisions (o).— It is an essential condition of marz-ul-maut that the 
person suffering from the marz (malady) must be under an apprehension of maut 
(death). '' The most valid definition of death-illness is, that it is one which it is 
highly probable will issue fatally '^ (Baillie, 543). But- it must be noted that mere 
apprehension of death is not sufficient to constitute marz-ul-maut : it is further 
necessary that the marz should have ended fatally. Hence it follows that if a gift be 
made by a person during marz-ul-maut of the whole of his property, it will take effect 
to the extent of the whole, if he subsequently recovers from the illness. Where the 
malady is of long continuance, as, for Instance, consumption or albuminuria (p), and 
there is no immediate apprehension of death, the malady could not be said to be marz- 
ul-maut ; but it may become marz-ul-maut y if it subsequently reaches such a stage as to 
render death highly probable, and death does in fact ensue. According to the Hedaya, 
a malady is said to be of " long continuance,^ if it has lasted a year, so that a disease 
that has lasted for a period of one year does not constitute a death-illness ; for " the 
patient has become familiarized to his disease, which is not then accounted as sickness^ 
(Hed. 685). But " this limit of one year does not constitute a hard-and-fast rule, and 
it may mean a period of about one year ^^ (^). 

103. A gift made during marz-ul-maut is subject to 
all the conditions necessary for the validity of a gift 
including delivery of possession by the donor to the donee. 



(n) W<Mr Jan. v. Saiyyid AUaf AH (1887) 9 
AJL857. 

(o) FaUma Bibee v. Ahmad Bdksh (1908) 31 
OO. 819 ; Hasaarat BiM v. Goolam Jaffar 
(1898) 8 OL W. X. 57; MvthammoA 
QvXeheirt Khan v. Uat\am Begam (1881) 
8 Aa 731; Labbi Beebee v. Bibban Beebee 
0874) 6 N. W. P. 159; Sarabai y. 
>toMata4(190<)80Bom. 587. 



(p) In FftUma Blbee*t case, cited aboTe. the 
deceaaed bad suffered from albominuria 
for more than a vear before bis death, 
and there was no immediate apprehension 
of death at the time when the deceased 
made the gift in qaestlon in that case; 

(4) FaUma Bibee^a case, pi 826 ; see tuprcL 
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Baillie, 542. As to the conditions necessary for the validity of gifts, see the 
chapter on Gifts, below. See also the cases cited in foot-note (o), p. 74 ante. A death- 
bed gift is essentially a gift, though the limits of the donor^s power to dispose of his 
property by such a gift are the same as the limits of his testamentary power. It is 
therefore subject to all the conditions of a gift, among which is included the delivery 
of possession to the donee before the death of the donor. 

104. An acknowledgment of a debt may be made as Death-bed 
well during death-illness as " in health." Z^,!ffd% 

When the only proof of a debt is an acknowledgment 
made during death-iUness, the payment of the debt is to be 
postponed until after the liquidation of debts acknowled- 
ged by the deceased while he was " in health," or debts 
proved by other evidence. But an acknowledgment of a 
debt made during death-illness in favor of an heir does not 
constitute any proof of the debt, and no effect will be given 
to it, unless the other heirs admit that the debt is due. 

Hed. 436, 437, 438, 684, 685 ; Baillie, 683, 684. This section is to be read with 
8. 29. The provisions of the present section will govern the " priorities ^ of debts 
referred to in that section. 
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Oift 



Capacity far 
making gifts 



Insolvent 
donor 



Gifts. 

105. A htba or gift is " a transfer of property, made 
immediately, and witnout any exchange." 

This is the definition of hiha as given in the Hedaja, p. 482. The term 
" exchange " (ewaz) is synonymous with " consideration.'' A hiha is a transfer without 
ewaz or consideration. A hiba-bU-etoaz is a gift for consideration : see s. 126 below. 

106. Every Mahomedan of sound mind and not a 
minor may dispose of his property by gift. 

See Hedaya, p. 524. As to minority, see notes to s. 89 ants. 

107. A gift made with intent to defeat or delay his 
creditors by a donor in insolvent circumstances is voidable 
at the option of the creditors. 

A gift by a person who is not in insolvent circum- 
stances at the time of the gift could not be avoided by 
juture creditors. 

Amir Ali, Vol. I, pp. 16-19. The rule of law enacted in s. 53 of the Transfer 
of Property Act does not affect the above rule of Mahomedan law, see s. 2, cl. (d) of 
that Act. See also Azim-un'Nissa v. Clement Dale (r). 

108. A gift may be made either verbally or in writ- 
ing. 

See Kamar-un-Nissa Bibi v. Hussaini Bibi (*), where a verbal gift was upheld 
by the Privy Council. See also Baillie, 509. 

It is to be noted that the provisions of the Transfer of Property Act which relate 
to gifts (ss. 122-128) do not apply to Mahomcdans (s. 129). It is not therefore necessary 
under the Mahomedan law that a gift of immoveable property should be made by a 
registered instrument as required by s. 123 of that Act. \\^ VA^m. ^ ^^ ' 

Eattentof 190. A gift, as distinguished from a will, may be 

donor's power made of the whole of the donor's property, and it may be 
made even to an heir. 

" The policy of the Mahomedan law appears to be to prevent a testator inter- 
fering by will with the course of the devolution of property according to law among his 
heirSj although he may give a specified portion, as much as a third, to a stranger. But 



Writ%ng not 
necessary 



(r) (18T1) 6 M. tt a 485, 466L 



I («) (1880) 8 la 267. 



Digitized by 



Google 



GIFTS. 



77 



it also appears that a holder of property may, to a certain extent, defeat the policy of 
the law by giving in hit lifetime the whole or any part of hit property to one of hig 
sons, provided he complies with certain forms^ (Jt). 

It need hardly be stated that a Mahomedan mAy dispose of the whole of his 
property by gift m favor of a stranger, to the entire exclusion of his heirs. 

110. Actionable claims and incorporeal property may Snijeetof 



lav 



form the subject of gift equally with corporeal property (u). ^*^ 

Uluttration. 

[A gift may be made of debts, negotiable instruments, or of Government promis- 
sory notes (v) ; of tnaHhana (to) or of Eemindai-i rights (x) ; or of property let on lease 
(y) or under attachment (s).} 

" Hiha in its literal sense signifies the donation of a thing from which the donee 
may derive a benejif" ; Hed. 482. " Gift, as it is defined in law, is the conferring of a 
right of property in something specific, without an exchange.^^ BaUlie, 507. 

The cases cited in the above illustration would not have arisen at all, had it not 
been for the wrong notion which prevailed at one time that khat or actual possession 
was necessary in all oatet to constitute a valid gift. Conformably to that notion, it 
was contended in those cases that corporeal property alone could form the subject of 
gifts, for it is only that kind of property that is susceptible of khat or actual posses- 
sion. But that notion has long since been rejected as erroneous, and it has been held 
that when the subject of a gift is not susceptible of actual possession, as in the case of 
ehotet in action and incorporeal rights, the gift may be completed by doing any act 
which has the effect of transferring the ownership from the donor to the donee (see s. 
114 below). Debts, negotiable instruments, and Government promissory notes are all 
choset in action^ or, to use the phraseology of the Transfer to Property Act, actionable 
claims. 

111. A gift may be made by a mortgagor of his oift of equity 
equity of redemption. But it has been held by the High ^f^'^'^^P^^ 
Court of Bombay that a gift of an equity of redemption is 
not valid if the mortgagee is in possession of the property 
at the time of the gift (a). 

The Bombay High Court does not hold that an equity of redemption could not 
from the subject of a gift in any case. What it does hold is that a gift of an equity 



(0 Khajoontoni»9a v. Rowthan Jehan (1876) 
2 OtL 184. 197; 3 I A. 291, 8C7. 8ee 
also the obMrVAiiont of their Lordthipe 
of the IVlvy Goandl in Natoab Vmjad 
AUy Xhan v. Mohumdee Begum (18<7) 
11 U. lA. 517. 646, ChaudhH ifehdi 
Bagan v. Muhammad Baaan C19c5) 28 

Aa4a9. 

(tt) Amir Ah, ToL 1 . 27. See the caset dted 

in the UlnitratioD. 
(v) MulUck Abdul Oaffoor v. JftOefca (1884) 

10 OaL 1112. 1125. 
(it) i&. (k 1125. A malikana right if the right 

to receive from the Government a aum 

of money, which represenU the matik't 



(owner's) ahare of the profits of the reve> 
nue-paylng estate, when from his declining 
to pay the revenue asaesaed by the Qovem- 
ment. or from any other cause, his estate 
la taken into kluu or actual possession of 
Oovemment. or transferred to some other 
person, who Is vrlUing to pay the rate 
assessed. 

(«) Hk, PC 1126. 

(y) Pk, PC 1124. 

(z) AnwaH Begam v. Nitam-ud-Din Shah 
(1898) 21 AIL 165. 167. 

(a) lamai v. Ramfi (1899) 23 Bom. 682 ; Mohi- 
nudin V. M<mcher$hah (1882) 6 Bom. 
6ia 
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of redemption is not valid if the property at the time of gift is in the poaettion of the 
mortgagee. The ground of the Bombay decisions is that delivery of possebsion by the 
donor to the donee is a condition essential to the validity of a gift ; and the mortgagor 
cannot deliver possession to the donee, if the mortgagee is in possession. It is quite 
true that delivery of possession by the donee is a condition necessary for the validity 
of a gift, but it is equally well established that when the subject of a gift is not in its 
nature capable of actual possession, the gift may be perfected by appropriate acts on 
the part of the donor which may have the effect of transferring the ownership ; see s. 
114 below. When the mortgagee is not in possession of the property mortgaged to him, 
a gift of the equity of redemption is not valid unless the mortgagor delivers possession 
of the property to the donee ; for the mortgagee not being in possession, the mortgagor 
oould deliver possession of the mortgaged property to the donee. But when the 
mortgagee ie in possession, the mortgagor conld not deliver possession to the donee, 
and, it is submitted, that the gift may in that event be completed by some other 
appropriate method. If this be so, the Bombay decisions cannot be correct. In fact, 
the authority of these decisions has already been questioned by the High Court of 
Allahabad (»). 

Fvture f^^ 112. A gift of property not actually in existence at 

niuetrations, 

(a) A makes a gift to ^ of " the fruit that may be produced by his palm-trees." 
The gift is void. i^at/^M, 508. 

(b) A Mahomedan executes a deed in favor of his wife, purporting to give to the 
wife and her heirs in perpetuity Rs. 4,000 every year out of his share of the income of 
certain jaghir villages. The gift is void, for it is in effect a gift of a portion of the 
future revenues of the villages : Amtul Nieea v. Mir Nurudin (1896) 22 Bom. 489. 
BaUlie, 508. 

adnetiel^ ^o^ 113. A gift of property in the possession of a person 

donor ^ who claims it adversely to the donor is not valid, unless 

the donor subsequently acquires possession, and puts the 

donee in possession of the property. 

Hlvetratione. 

[ (a) A executes a deed of gift in favor of his nephew, conferring upon him the 
proprietary right to certain lands of which he is not in possession, but to recover which 
he had brought an action, then pending against Z. A dies during the pendency of the 
suit. The gift is void, for it has not been completed by delivery of possession to the 
nephew. Macnaghten^ 201. 

(b) A executes a deed of gift in favor of B^ conferring upon him the proprietary 
right to certain lands, then in the possession of Zj and claimed by Z adversely to A. 
A dies without acquiring possession of the lands. After A^e death, B sues Z to recover 



(h) Bdhim Bakhth v. Muhammad Hasan \ Mliam.iid-dinn898)21Aa 165.170, 171. 

(X99S) U AU.1, 10; Anwari Begam v. | See also ^nHr J(i. VoL I. S9-«a 
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possession from him. The suit will not lie, for the gift has not been completed by 
delivery of possession to B : Meeraly v. Tajudiu (1888) 13 Bom. 156 ; Hahim Bakhih 
V. Muhammad Hasan (1888) 11 All. 1. ] 

This rule is virtually a corollary of the proposition that delivery of possession 
to the donee is necessary to complete a gift. As such, its proper place would be some- 
where after s. 114. But the rule is set forth here, as it is more closely allied to the 
subject-matter of ss. 110-112, which enumerate the different kinds of property that may 
form the subject of a gift. 

In ill. (a), the nephew could not claim to continue the suit ae donee ^ for the gift 
h not complete. 

As to ill. (b), the suit would not lie even if B were authorized by J. to sue Z to 
recover possession. The reason is tiiat the gift being inchoate, B has got no riglU to 
sue. We are unable to concur in the view taken by a learned writer, JJiat the gift 
could be completed by B by instituting a suit against Z and recovering possession in 
A*s lifetime ; for such a suit cannot lie at all, not even if it was brought by B with A^s 
authority and on his behalf {c). The mistake has arisen from a misapprehension of a 
passage in the judgment of the Privy Council in Mahomed Buksh v. Ilosseini Bibi (d). 
The said passage runs as follows : — 

" In this case it appears to their Lordships that the lady did all she could do to 
perfect the contemplated gift, and that nothing more was required from her. The gift 
was attended with the utmost publicity, the hibanama itself authorises the donees to 
take possession, and it appears that in fact they did take possession. Their Lordships 
hold, under these circumstances, that there can be no objection to the gift on the 
ground that Shahzadi had not possession, and that she herself did not give possession 
at the time.'' 

The above passage must be read in the light of the facts of the case. The factH 
do not show that the subject of the gift was in the hands of a person claiming adversely 
to the donor, or that the donees recovered possession by a suit or other legal 
proceedings. It was a case of a gift of an undivided share by an heir of a deceased 
Mahomedan to her co-heirs, and the co-heirs, it seems, took possession of the whole of 
the inheritance including the share of the donor without any litigation. 

114- It is essential to the validity of a gift that there Gift when 
should be— ^'*"'^'*' 

(1) a declaration of gift by the donor, 

(2) an acceptance of the gift by the donee, and 

(3) delivery of possession by the donor to the donee, 

if the subject of the gift is capable of physical 
possession. But if the subject of the gift is 
not capable of physical possession as in the 
case of actionable claims and incorporeal pro- 

Ca)SMi.SirB. E. WItooo*! Digest of Anglo- I (d) (1888) 15 QiL 684. 702; 15 L A 81. 



MnbammAdan Law. i. 806. 
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perty, the gift may be completed by any act on 
the part of the donor which has the eflfect of 
transferring the ownership of the subject of the 
gift from the donor to the donee. 

Explanation. — Registration of a deed of gift does not 
operate as a transfer of possession. 

[ (a) A gift of Ooyeranieiit promiseoiy notes may be completed by endorsement 
and delivery to the donee: Natodb Umjad Ally Khan v. Muhumdee Begum (1867) 11 
M. I. A. 617, 544. 

(b) A gift of zamindari rights, held under Government, may be completed by 
mutation of names in the books of the Collector: Sajjad Ahmad Khan v. Kadri Begam 
(1896) 18 All. 1. 

(c) A hands over to his wife a receipt passed to him by a Bank in respect of 
money deposited by him with the Bank, and says, " after taking a bath I will go to 
the Bank and transfer the papers to your name.'' The receipt contains in the margin 
the words " not transferable.'' A dies before the transfer is efEected. The gift is void: 
Aga Mahomed Jaffer v. Kooleom Beehee (1897) 25 Cal. 9, 17. [The receipt being " not 
transferable," the donor's right to receive the money from the Bank cannot be trans- 
ferred by a mere delivery of the receipt.] 

(d) A executes a deed of gift of a bouse belonging to him in favour of B. 
No sort of possession is delivered to B, but the deed is duly registered. The gift is 
not valid, for registration does not cure the want of delivery by the donor : Moguleha 
V. Mahamed Saheh (1887) 11 Bom. 517, followed in Imal v. B^mji (1889) 23 Bom. 682.] 

Hed, 482 ; Baillie^ 513. See s. 110, above. 

As regards delivery of possession, a distinction ought to be drawn between cases 
where from the nature of the subject of the gift actual possession could not be given to 
the donee, and cases where such possession could be given to the donee («). " There is 
no doubt that the principle of Mahomedan law is that possession is necessary to make 
a good gift, but the question is, possession of what ? If the donor does not transfer 
to the donee, eo far as he can, all the posssssion which be can transfer, the gift is 
not a good one. As we have said above, there is, in our judgement, nothing in the 
Mahomedan law to prevent the gift of a right to property. The donor must, io far ae 
it it pottiblefor Aim, transfer to the donee that which he gives, namely, such right as he 
himself has ; but this does not imply that where a rigJU to property forms the subject of 
a gift, the gift will be invalid unless the donor transfers, what he himself does not possess, 
namely, the corpus of the property. He must evidence the reality of the gift by divest- 
ing himself, so far as 1^ can, of the whole of what he gives " (/). Thus in Mahomed 
Buksh V. Hosseini Bihi {g\ thtir Lordships of the Privy Council, in upholding a gift 
of an undivided share in the estate of a deceased Mahomedan by an heir of the deceased 
to her co-heirs, observed: " In this case it appears to their Lordships that the lady did 

U^ MvXLitk Ahdooi Guffoor v. MiUeka (1884) I (f) (I) Antoart Begam r. Nixam-ttd-Din Shah 
10 GaL 1112. f 18»8) 21 AIL 185. 

I (g) (1888) 15 OaL 684. L. B. 15 I A. 81. 
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all she eould t9 perfect the contemplated gift, and that nothing more was required from 
her."" In fact, in considering the question of delivery of possession, regard must be had 
to the nature of the property which forms ttie subject of the gift. If the gift be of a 
share of inheritance not yet divided off, as in the Privy Council case cited above, it is 
unpossible for the donor to deliver actual possession of the share, and the gift may 
then be completed by any act on the part of the donor which may have the effect of 
transferring the ownership. And this, it was held by their Lordsh/^s, was done by the 
donor in the above case. 

115. (1) A gift of immoveable property of which the 9^fi ^f ., 
donor is m actual possession is not complete, unless the propeHy 
donor physically departs from the premises with all his * 
goods and chattels, and the donee formally enters into 
possession (Ji). 

(2) A gift of immoveable property which is in the 
occupation of tenatits may be completed by a request by 
the donor to the tenants to attorn to the donee ( i ). 

(3) A gift of immoveable property in which the donor 
and the donee are hoth residing at the time of the gift may 
be completed by declaration and acceptance without formal 
delivery and possession such as are required in sub-section 
(1) where the donor alone is residing in the premises (y), 

UlustratioH of eub-seetion (3). 
[A Mahomedan lady, who had brought up her nephew as her son, executed a deed 
of gift in favour of the nephew of a house in which they were both residing at the time 
of the gift. The donor did not physically depart from the house either at the time of 
the gift or at any subsequent period, but continued to live in the house with her nephew. 
The property was transferred in the name of the nephew, and the rents were recovered 
in his name. After the nephew^s death, the donor sued for a declaration that the gift 
was imperfect on the ground that there was no formal delivery of possession. But 
the suit was dismissed, and it was held that the gift was complete, though there 
was no formal delivery of possession : ffutnera BiH v. Najm-^n-nisea (1905) 28 
All. 147.] 

Sub-sections (1) and (2) are particular applications of the rule laid down in s. 
114. The case referred to in sub-section (1) is that of the donor being in possession of 
immoveable property. In such a case formal delivery of possession as indicated in that 
gub-section must be given by the donor to the donee. Sub-section (2) refers to the case 
in which the donor is not in actual physical possession of the property. The request 
by the donor to the tenants to attorn to the donee is an act within the meaning of 
8. 114 which has the effect of transferring the ownership of the property to the donee. 



(A) liaciwfftateD. FrecXXU, p. 2»1, 4th Bd; 
BavaSaib v. JfaAomed (1896) 19 Mad. 
84i 

(I) Skaik Tbhram v. tShaik StOeman (1884) 9 
Bom. 146, 150; BM Khaiusr v. 2/tM 
Sukhial\90Sl29 Bom. 468. 477 ; Khaioo- 
roanUaa v. Motoahan J than (1876) 2 
OaL 184. 197. 3 I A 291. 80a 



O) ShaJ^ Jbhram v. Shaik Suleman (1884) 9 
Bom. 146; Humera BiM v. Najm-^n- 
niasa (19u5) 28 AIL 147; Bibl Khavtir v. 
Bibi Bukhia (1905) 29 Bom 46a Bat aee 
Bava 8aib v. Mahomed (1896) 19 Mad. 
843. 
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In the case cited in the illustration, the Allahabad High CJourt observed, follow- 
ing the Bombay case of Shaik Ibhraim v. Shaik Suleman (ft), that " if the parties are 
present on the premises, it is sufficient that an intention on the part of the donor to 
transfer the possession is unequivocally manifested.^^ Moreover, the relation in which 
the donor stands to the donee must be looked to. " The donor was aunt of the donee, 
and the donee had been brought up and treated by her as her son. The intention of 
both the donor and the donee was that the donor should continue to reside with the 
donee, and under the circumstances it would have been a mere empty formality for the 
donor to have left the house and removed therefrom all her goods and chattels for 
the purpose of completing the gift and then immediately to have returned to it.'' 
In a recent Bombay case the donor was the mother of one of the donees and 
grandmother of the other donees. The donor and the donees all resided together in 
the house which was the subject of the gift. The donor left the house before the deed 
of gift was executed, and remained away for some days with a view to effecting a 
delivery of possession, and then returned to the house and resided with the donees as 
before. It was contended that the donor having returned to the house, coupled with 
the fact that she had not removed her goods and effects when she left the house with 
the object of delivering possession, rendered the gift invalid. But it was held, follow- 
ing the Bombay case above referred to, that neither of these circumstances rendered 
the gift invalid, and that it was not necessary, having regard to the relation existing 
between the parties and to the fact that the donor and donees were residing together, 
that the donor should have left the premises to complete the gift (0- 

ivhere donee 116. Where the subject of the gift is aheady in the 

isinpoi$e$iion poBseBsion of the donee, the gift may be completed by 

declaration and acceptance, without formal delivery and 

possession. 

lUuitrationf. 

(a) A gift of a property in the possession of a bailee, a trustee, a tenant, a lessee, 
a pledgee, or a mortgagee, may be completed without formal transfer of possession : 
ffed.iU; BaUliey 51i. 

(b) A makes a gift of a house to a servant in his employ for the collection of 
rents. There is no evidence of any " overt act showing transfer of possession of the 
property.'' The gift is void, for a servant or an agent for the collection of rents cannot 
be said to be in " possession" of the property of which he collectp the rents : Valayai 
Homin v. Maniram (1879) 5 C. L. R. 91. 

Bed. 484 ; Baillis 514. 

"jfftw^aa" 117. ^^ Mushaa^^ is an undivided share in property 

defined whether moveable or immoveable. 

It is not to be supposed that the term muehaa is restricted in its meaning to an 
undivided share in a property capable of partition. 

OiHofmuihaa 118- (X) ^ ^^^i^ gift may be made of an undivided 

share (mushaa) in property which is not capable of par- 
tition, 

(fc) (1884) 9 Bom. 146. | (I) Btin Khaver v. BHA Euhhia (1905; 29 

J Bom. 468 
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(2) A gift of an undivided share (mushaa) in pro- 
perty which is capable of partition is invalid (fasid)^ but 
not void (hatil) : the gift being merely invalid, it may be 

Perfected and renderea valid by subsequent partition and 
elivery to the donee of the donor's share. 

Exception. — But where a property which is capable of 
partition is held by several co-sharers, any one of them 
may make a valid gift of his undivided share (mushaa) to 
anv one or more of the other co-sharers. 

IlluitratioHS 

\pf tub-section (1)— (a) -4, who is the owner of a house, makes a gift to ^ of the 
house and of her right to use a staircase held by her jointly with the owner of an 
adjoining house. The gift of A'i undivided share in the staircase is valid, for it is a gift 
of mmhaa in property iMt capable of partition : Katim ffusain v. Sharif -un-Niaa 
(1883) 5 All. 286. 

of suh-seotion (2)--(b) A makes a gift of her share in certain lands to B. The 
share is not divided oil at the time of gift, but it is sudtequetUly separated, and possession 
thereof is delivered to B. The gift is valid : Muhamtnad Mwntat Ahmad v. Zuhaida 
Ja% (1889) 11 All. 460, 16 I. A. 205 ; Mahoined v. Cooverbai, 6 Bom. L. R. 1043. 

of Exception'-ic) A Mahomedan female dies leaving a mother, a son, and 
a daughter as her only heirs. The mother may make a valid gift of her share, before 
division, either to the son or the daughter, or jointly to the son and daughter : 
Mahomed BuJuh v. Hoaeini BiM (1888) 16 Cal. 684, 701, 15 I. A. 81. 

(d) Af Bj and C are co-sharers in a certain samindari. Each share is separately 
assessed by the Government, having a separate number in the Collector's books, and 
the proprietor of each share is entitled to collect a definite share of rents from the 
ryots. A makes a gift of his share to Z without a partition of the zamindari. The 
gift is valid, for it is not a gift strictly of a muehaay the share being definite and 
marked oil from the rest of the property : Ameeroonnitta v. Abadoonitia (1875) 15 B. 
L. R. 67, 2 I. A. 87.] 

Eed. 483 ; BaUlie, 515-517. In Muhammad Mumtaz v. Zubaida Jan, upon 
which the second illustration is based, their Lordships of the Privy CJouncil observed : 
" The doctrine relating to the invalidity of gifts of muehaa is wholly unadapted to a 
progressive state of society, and ought to be confined within the strictest rules." 

The term muehaa is derived from thuyuu, which signifies confusion. An 
undivided share is called muthaa, because of the confusion that might likely arise in the 
enjoyment of the property, if a gift were made of an undivided share in the property by 
one oo-sharer to a etr anger. No such confusion can arise, if the gift be by one 
co-sharer to another oo-tharer. Henc3t he rule of the Hanafi law that when a property 
held by several co-sharers is capable of partition, the gift of an undivided share in that 
property in favour of a stranger does not take effect until the share is divided off from 
the rest of the property, and possession thereof is delivered to the donee. " Seisin in 
cases of gift is expressly ordained, and consequently a complete seisin is a necessary 
condition'': Hed. 483. 
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Madras 
Presidency 



Oift to two 
donees 



119. The Mahomedan law of gifts is administered in 
the Madras Presidency as a matter o{ justice j equity and 
good conscience, and the High Court of Madras has accord- 
ingly refused to adopt the doctrine of mushaa on the ground 
that it is " wholly unadapted to a progressive state of 
society," and therefore opposed to justice, equity and good 
conscience (m). 

Shiah law. — Under the Sbiah law, a gift of a mushaa in property capable of 
partition is equally valid ^ith a gift of mushaa in property not capable of partition: 
Baillie, Part II., 201. See s. 5 ante. The rules set forth in this section do not apply 
to a transfer of an undivided share when such transfer is made for a consideration. 
Such a transfer is not a gift (»). 

120. A gift of property which is capable of partition 
to two persons jointly is invalid, but it may be rendered 
valid by subsequent possession, on the part of each donee, 
of a specific portion of the property. 

Illustration. 

lA makes a gift of a house to B and C without making any division of the 

property at the time of the gift. Subsequently B and C divide the property, and 

each takes possession of a specific portion. The gift becomes valid by subsequent 
division and possession.] 

Hed. 485 ; Baillie, 516. The principle of the present section does not apply to 
a sadaka or a pious gift. Hence if a gift be made of property capable of division to 
two poor men jointly, the gift will take effect at once. 

Shiah law. — Under the Shiah law a gift of property to two or more donees is 
valid, though no division may be made either at the time of gift or subsequently : 
BaUlie, Part II., 205. 

oifttounborn 121. A gift to a persou not yet in existence is void ; 

persons ^^^^ ^ ^^^^ ^ l^^ made to a child in the womb, provided 

it is born witnin six months from the date of the gift. 

See notes to s. 94 above. 

aift to minors 122- A gift to a minor or to a lunatic may be com 

pleted by delivery of possession to his guardian. 

Hed. 484. " When [the donee] is a minor, or insane, the right to take posses- 
sion for him belongs to his guardian, who is first his father, then his father'^s executor, 
then his grandfather,^^ &c. Baillie, 530. A mother has no right to the guardianship of 
the property of her minor children, unless she is appointed guardian by the Court. 

Im) AlaJtA Koya v. Mussa Soya ri901) 24 Mad. i (n) Ashidbai v. AbduJUa ri906) 8 Bom. L. R. 
613. I 652. 
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123. No change of possession is necessary for the fj^^^^fj^^'^f 
validity of a gift by a father to his minor child, or by a * ^*^^ ^ 
guardian to his ward, or by a person standing in loco 
parentis to another (o). 

Bed. 484 ; BaUlie, 529. 

" Where there is on the part of a father, or other guardian, a real and bond fide 
intention to make a gift, the law will be satisfied without change of possession, and will 
presume the subsequent holding of the property to be on behalf of the minor (p). 

A gift by a mother to her infant child does require a transfer of possession from 
the mother to the father, if the father is alive, for the father is the primary natural 
guardian of his infant child. And if the father is dead, the possession must be 
delivered to the father's executor or the grandfather, unless the mother is appointed 
guardian by the Court, in which case no change of possession is necessary, for it is then 
a gift by a guardian to a ward. 

A gift by an aunt to her nephew, whom she had brought up as her eon, is a gift 
by a person btanding in loco parentis to another. 

124. A gift by a husband to his wife of a house in oiftby 
which they are both residing at the time is not invalid, ^t^^^ ** 
merely because the husband continues to receive the rent 

and to live in the house after the making of the gift (q). 

" The relation of husband and wife, and his legal right to reside with her and 
to manage her property, rebut the inference which in the case of parties standing in a 
different relation would arise from a continued residence in the house after the making 
of the hibaj and in the husband generally receiving the rent of .' . . . that 
house "" (r). Contrast Bava Sahib v. Mahomed (1896) 19 Mad. 343. 

125. A gift cannot be made to take effect at any Gifts in 
future period whether definite or indefinite. ^^^^^ 

Illustrations, 
[(a) A executes a deed of gift in favour of Bj containing the words '' so long as 
I live, I shall enjoy and possess the properties, and I shall not sell or make gift to any 
one, but after my death, you will be the owner.'' The gift is void, for it is not accom- 
panied by delivery of possession, and it is not to operate untU after the death of ^ : 
Tusu/Ali V. Collector of lipperah (1882) 9 Cal. 138 ; Chekkene Kutti v. Ahmed (1886) 
10 Mad. 196. 

(b) A gift to A'*s brother, if A died without leaving sons, is void, for it is 
postponed to take effect at an indefinite future period : Abdoola v. Mahomed (1905) 7 
Bom. L. R. 306.] 

The rule set forth in this section is a corollary of the proposition that a gift is not 
valid unless it is accompanied by possession : see s. 114 above. 

(o) Hutnera Bibi v. Naim-un-nissa (1905) 28 I (q) Amina Bibi r. KhaUja Bibi (1864) 1 B. H. 

AIL 147, 154 : Bibi Khaver v. Bibi Mukhia I a 157 ; Atim-un-Nlasa v. Dale (1868) 6 

(If 05) 29 Bota 468, 479. | M. R 0. 455; Emnabai y. Hajiratfoi 

(p) Ameeroonnsaa v. Abadoonnigsa C1875) 15 I (1888) 13 Bom. 352. 

K L. K 67, 78, 2 I A, 87, I (r) Per Sausse, a J^ in Amina Bibi v. JT^ottja 

I Bibi (1864) 1 Bw a a 157, at p. 162. 
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cn^diti^ "12^- When a gift is made subject to a condition 

which derogates from the completeness of the grant, the 
condition is void, and the gift will take effect as if no 
condition were attached to it. 

But it has been held by the Privy Council, that if a 

Sift of property is made subject to a condition that the 
onee shall pay the- produce or income of the property 
to the donor during nis lifetime, both the gift and the 
condition are valid (s). 

Illuttrationt. 

[(a) A gift of a hooae is made to A for life, and after his death to his brother. 
The condition that A shall have the house for life is void, and he takes an absolute 
interest, as if no condition was attached to the gift : Hsd. 489. [Under the Hanafi 
law a grantee of a life-estate takes an absolute estate : Mzamuddin v. Abdul Oqfur 
(1888) 13 Bom. 264, 275 ; s. c. on appeal, 17 Bom. 1, 5 ; Abdoola v. Mahomed (1906) 7 
Bom. L. R. 306. The same rule applies to testamentary gifte. Thus, a bequeit to A 
for life operates as an absolute bequest of the property to A : Abdul Karim v. Abdul 
Qayum (1906) 28 All. 342.] 

(b) A makes a gift of Government promissory notes to B^ on condition that B 
should return tk fourth part of the notes to A after a month. The condition is void, and 
3 takes an absolute interest in the notes : see BaUlie, 588 ; Hed,j 488. [Here the 
condition relates to the return of a part of the corpue."] 

(c) A father makes a gift of Government promissory notes to his son, on condi- 
tion that the son should pay the interest to the father during his lifetime. Both the 
gift and the condition are valid : Nawab Umjad Ally v. Mohumdee Begum (1867) 11 
M. I. A. 517. [Quare whether the condition would be good, if it were not confined to 
the payment of interest till the donor^s death ?] 

(d) A makes a gift of his mansion to B on condition that he shall not sell it, or 
that he shall sell it to a particular individual. The conditions are void, and B takes an 
absolute estate in the mansion : Baillie, 538.] 

Bed. 488, 489 ; Baillie, 537, 540. As to ill. (c), it may perhaps be asked.-Kloes 
not the condition for the payment of interest to the donor derogate from the complete- 
ness of the gift ? The answer is tliat it does, in that the donee is deprived of the 
income during the donor^s lifetime ; that it does not, in that the donee^s dominion over 
the oorpui is not affected by the condition. This latter would seem to be the ground 
of the Privy Council decision. If so, a condition which does not deprive the donee 
of dominion over the corpus^ and leaves that dominion complete and entire, is not a 
condition which derogates from the completeness of a grant witiiin the meaning of 
the present section. In this view the section may be read as follows : 

'' When a gift is made subject to a condition which derogates from the complete- 
ness of the grant »o at to deprive the donee of dominion or any share of dominion over 
the corpus of the property given to the donee, the condition is void, and the gift will 
take effect as if no condition were attached to it." 



(a) See the case cited in ilL (o). 
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The limitation in italics is suggested by the words of their Lordships of the 
Privy Council in the case now under review. At p. 547 of the report, their Lordships 
say : " It remains to be considered whether a real transfer of property by a donor in 
his lifetime under the Mahomedan law, reserving not the dominion over the oorpui of 
the property, nor any share of dominion over the oorpui, but simply stipulating for 
and obtaining a right to the recurring produce during his lifetime, is an incomplete 
gift by the Mahomedan law.^ Their Lordships held that it was not. 

Note that the effect of the conditions in ills, (a), (b) and (d), is to restrict the 
donee^s dominion over the corput of the property ; but the condition in ill. (c) has not 
that effect. 

JShiah law.^TJnder the Shiah law, when a gift is made subject to a condition, 
both the gift and the condition are valid (Ameer Ali, Vol. I., 77, 78, 85). 

127. A gift may be revoked, even after delivery of Bsvoeatum 
possession, except in the following cases : — ^fgift^ 

(1) when the gift is made by a husband to his wife, 
or by a wife to her husband ; 

(2) when the donee is related to the donor within 
the prohibited degrees ; 

(3) when the donee is dead ; 

(4) when the thing given has passed out of the 
donee's possession by sale, gift or otherwise ; 

(5) when the thing given is lost or destroyed ; 

(6) when the thing given has increased in value, 
whatever be the cause of the increase ; 

(7) when the thing given is so changed that it cannot 
be identified, as when wheat is converted into flour by 
grinding ; 

(8) when the donor has received something in 
exchange for the gift ; 

(9) when the gift is a saddka made with the object 
of acquiring merit in the sight of God, e.g., alms to the 
poor. 

Explanation I. — A gift can be revoked by the donor 
alone, and not by his heirs after his death. 

Explanation II. — A gift once completed can only be 
revoked by proceedings in a Court of law for cancelling 
the gift. 

Hed. 485 ; Baillie, 524-628. 
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Shiah /aw.— The Shiah law diflera from the Hanafi law in the following 
particulars: — 

(a) a gift to any blood relation, whether within the prohilnted degrees or not, 

is irrevocable ; 

(b) a gift by a husband to his wife, or by a wife to her husband, is, according to 

the better opinion, revocable (Baillie, Part II, 206). 

Hiha-hU-ewaz 128. A hiba-bil-ewaz is a sale in all respects, and 

delivery of possession is not necessary to validate the 
transaction. 

UluttratioHi, 
[(a) A Mahomedan husband executes a deed in favour of his wife, purporting to 
give to the wife certain lands belonging to him in lien of dower due to her. The wife 
is not put into possession of the lands. The transaction is a hiha-bU-etoaZj and it is 
valid without delivery of possession: M¥hammad Etuph v. Pattamia Ammal (1889) 
23 Mad. 70. 

(b) A executes a deed purporting to give a house to .9 in consideration of B 
having "with cordial affection and love rendered service to me, maintained and treated 
me with kindness and indulgence, and shown all sorts of favour to me.^ Possession of 
the house is not delivered to B. The gift is void, for it is not a hiba-Hl-etoaZf but 
a htba pure and simple, and delivery of possession is therefore necessary to validate the 
gift: Bahim Bakhth v. Muhammad Hasan (1888) 11 All. 1. See also Jqfar AH v. 
Ahmed (iSSS) 6 B; H. C. A. C. 37.] 

Baillie, 632, 533. Hiba-dU-ewaz means litsrally a gift for an exchange. The 
rule of Mahomedan law, which requires that a gift must be accompanied by possession 
to render it .valid, does not apply to a transaction which is supported by valuable con- 
sideration (t). In the case of such a transaction actual payment of the consideration 
and the bonSfde intention of the donor to divest himself in pratenti of the property 
and to confer it upon the donee must both be clearly proved (m). 

In the case of a hiba-bU-etoaZf that is, a gift coupled with consideration, actual 
payment of the consideration must be proved, and the bond-fde intention of the donor 
to divorce himself tn prcesenti of the property and to confer it upon the donee must 
also be proved (r). 

Siba-ba- 129. A hiba-basJiart'ul'ewaz or a giji made on condi- 

ikart-ui-etoaz f^ of an exchange is a gift in its inception, and continues 

to be so with all the legal incidents of a gift until 

the performance of the condition by the donee, when it 

becomes a sale. 

Baillie, 634j Ameer All, Vol. I., 102. 

(0 MaJuimmadunUaa v. Bachelor (1908) 29 I (v) OJumdhri Mehdi Ha§an v. Muhammad 

Bom. 42a I Ha$9an (1906) 28 AIL 489, 88 L A «a 

(u) ChaudhH v. Muhammad (1906)28 AU. 439, ' 
88 L A. 6a 
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130. A transfer merely of a right to enjoy the usufruct Ariat 
of a thing is called Ariat, and it is invalid according to 
Mahomedan law (w). 

Thus where a Mahomedan made a transfer of his property in favour of 
his wife, but the transfer was not made nnder a written document, and after the trans- 
fer he presented a petition to the revenue authorities for the mutation of names, stating 
that he had transferred his rights and interests to his wife, and made her his loeum 
teneniy bat that she had no power to trantfer the property in any way, and that she 
would continue to hold and possess the same /or her life, it was held that this was not 
a gift, but merely an ariat Pnd invalid according to Mahomedan law. In the case put 
above there was no deed of gift or any other evidence to show that the intention was 
to make a gift of the property to the wife. The Court observed : " If there had been 
such a deed, we should have to consider the nature of the transfer made under it, and 
whether the transferor attached any condition to it which would be void under the 
Mahomedan law " [s. 126]. 

131. Private trusts are subject to all the conditions Private trutte 
necessary for the validity of a gift including delivery of 
possession to the trustee (x). 

Possession is quite as necessary in the case of a trust as in the case of a 
gift, for the only difference between a trust and a gift is that in the case of a trust the 
gift is made through a third party (trustee), and in the case of a gift it is made direct 
to the donee. The mere execution and registration of an instrument of trust are not 
sufficient to validate a trust. 

As to the law of wdkfov public trusts, see s. 137 below. 

(u) Mwrntfu-vn-NUBa r. TufaU (1905) 28 AU. I (x) Moosabhai v. Tacoobbhai (1904) 29 Bom. 
261 I 267. 
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CHAPTER X. 
Wakfs. 



132. A wakfia a dedication in perpetuity of specified 
property to charitable or religious uses or to objects of 
public utility. 

Explanation. — A wakf may be made of immoveable 
property, but not of moveable property, except where the 
moveable is accessory to immoveable property as where 
land is appropriated together with cattle attached to it (y). 
As to whether a wakfcsm be created of coin or shares in a 
company, it has been held by the High Court of Calcutta 
that a wakf QB^nnot be created of such property (2). On the 
other hand, it has been held by the High Court of Allah- 
abad, that a wakfmH,j be created of such property (a). 

Ulugtrationi, 

[(a) Property is dedicated to the purpose of providing an imam for a mosque, 
and a professor for a madresa (college). This is a valid wakf: Baillie, 565, 566. 

(b) A dedication for the purpose of maintaining a private tomb (as dlstingnished 
from the tomb of a saint), or for reading the Koran at the tomb, or for the performance 
of ceremonies in honor of the deceased at the tomb, is not valid, for " these observances 
can lead to nopublio advantage '' : Kaleloola v. Nuteerudeen (1894) 18 Mad. 201. [The 
soundness of this decision has been questioned by Mr. Justice Ameer AH in his work on 
Mahomedan Law, Vol. I, p. 389. The above case, so far as it decides that a dedica- 
tion for maintaining a private tomb is not valid, was followed by the High Court of 
Bombay in Zooleka MH v. Syed Zynul Abedin (1904) 6 Bom. L. R. 1058.] 

(c) An appropriation for the performance of ceremonies known as fateha and 
kadam eharifis lawful : Phul Chand v. Akhar Yar Khan (1896) 19 All. 211. 

(d) A Mahomedan conveys a house belonging to him to trustees upon trust out 
of the income thereof to feed the poor for the period of a year, and after the expiration 
of the year, to reconvey the house to him. This is not a valid wakf, for the appropriation 
is not permanent, but for a limited period only : Baillie, 557.] 

Hed. 231, 234 ; Baillie, p. 549 (as to the definition of toakf)^ p. 557 (as to perpe- 
tuity being a necessary condition of wakf), pp. 561-563 (as to the subjects of u)akf)> 
pp. 565-567 (as to the objects of wakf). 

The term toaft/ literally means detention. In the language of law it signifies the 
extinction of the appropriator^s ownership in the thing dedicated and the detention I 
of the thing in the implied ownership of God, in such a manner that its profits 
may revert to or be applied for the benefit of mankind (Baillie, 550). In the following 
sections we have used sometimes the word "endowment"" and sometimes "appropria- 
tion ^ as the English equivalent of wakf. 

(y) Hed. 234^236. I 10 Oai W. N. 44a 

(2) FaUma Bibee v. AHff (1881) 9 a L. R 66; I (a) Abu Satfid v. Bahar AH (IWl) 24 AIL IMt 
KuUom Bibee v. Oolam HooaHn (1905) I 
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133. Every Mahomedan of Bound mind and not a 
minor may dedicate his property by way of wakf. 

BailUe, 652. See as to majorltj, notes to s. 89 ante. 



Persom 
capable of 
making toakfi 



ing. 



134. A wakfmsi,y be made either verbally or in writ- Form of waif 

*^ *^ ^ immaterial 



It is not necessary to constitute a wahf that the term 
" wahf^^ should be used in the grant (h^ ; and, conversely, 
the mere use of the word " wahf^^ is not sufficient to 
constitute a ioakf(cy What is essential for the creation of 
H^wakfiQ that the words of transfer should be direct, express 
and explicit (d). 

Note that the provisions of the Indian Trusts Act II of 1882 do not apply to 
wakft see s. 1 of that Act. 

135. A loakftnHiy be created by act inter vivos or by waifmay he 

^l\\ tettam^fUary 

or inter vivot 

A testomentaiy toakf is a dedication which is to come into effect after the 

testator^s death (e). Though it was held at one time that a Shiah cannot create a wahf 

by will, it has been recently held by the Privy Council that a Shiah can create a valid 

toakf by will(^). 

A testamentary toakf is not invalid merely because it contains a clause cancelling 
the loakf if any child should be bom to the testator in his lifetime or because it 
reserves to the testator power to cancel or modify any of the clauses of the will. The 
reason is that a testator has the power in law to revoke or modify his will at any time 
he likes, and clauses such as the above do simply express what is otherwise implied (p). 

136. A Mahomedan may dedicate the whole or any umiteof 
part of his property by way of toakf ] but a z^afc/'made by V^f^^^ 
will or during marz-ul-maut cannot take effect to a larger propeHy by 
amount than the bequeathable third, without the consent ^^y ^f^^^f 
of the heirs. 

Hed. 233 ; Baillie 550. A testamentary toakf is but a bequest to charity, and is 
therefore governed by the provisions of s. 92 ante. 

137. A wakf inter vivos is completed, according to completion of 
Abu Yusuf, by a mere declaration of endowment by the ^^^^•f^ 



CV) Jeumn Doss v. Hhah Ktibeer'Ood-Deen(l94D') 
2 M. L ^ 390 

(0) Abdul Cfanne v. Husaen Miya (1873) 10 
a a a 7 : AUuI Oa/ur y. Nitamudin 
(1892) 17 Bom. 1, 19 I A. 170 ; Abdul 
Fata Mahomed v. Ra»affyaya (1894)22 
OaL 619. 22 I A. 76; Muhammad Muna- 
wer V. Batki Bi!bl (.1905) 27 AIL 820, 324. 
.32 I A. 8«. 



(d) SaHq-un-nisaa v. Mati Ahmad (1903) 25 

AlL4ia 

(e) Abdul Karim v. 8h<tflannU8a (1906) 38 

OaL 853. 
(/) Bakar Ali Khan v. Anjuman Ara Begam 

(1902) 25 AU. 236. 30 I A. 94i 
(o) Mohammad Ahaan v. Umardarat C1»K)6) 

AIL W. N. 146L 
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owner ; but according to Abu Muhummad, a wahj is not 
complete, unnTa MiUawali is appointed by the owner, and 
possession of the property is delivered to him. 

Hed. 233 ; BalUie, 650. In Muhammad Aziz-ud-Din v. !I%e Legal Bememhraneer 
{h\ a SuDni Mahomedan executed a deed purportiDg to be a loahfnamai and appointed 
his sons the first mutawalU of tho property. The deed was registered, but possession 
of the property was not delivered to the sons. The settlor continued in possession till 
his death, and it was found that he never spent any portion of the income under the 
terms of the deed. Upon these facts, it was held by the High Court of Allahabad that 
the wakfM72i& incomplete, and that the property passed to the settlor's sons as his heirs 
on his death. On behalf of the Legal Remembrancer it was contended that the toakf 
became complete on the execution of the deed, and the opinion of Abu Yusuf was cited 
in support of that contention. But the Court preferred to follow the opinion of Abu 
Muhummad, and held that the settlor having retained exclusive proprietary possession, 
and never having employed any portion of the income for the purposes mentioned in 
the deed, the wahf was inoperative and invalid. But what if the settlor had employed 
the income of the property for the purposes specified in the deed, in other words, what 
if he had acted upon the deed ? In such a case, it is conceived, that the settlor's 
declaration, combined with his conduct, would have been sufficient to establish a 
xoahf. There is much in the judgment of the Allahabad Court to support this view. 
Thus at p. 322, the learned Judges say : " The learned Judge below seems not to have 
considered the effect of the appropriator's conduct in never giving possession and in 
making no change tchateter with regard to the property dealt with^'' And at p. 323, 
the learned Judges observe : " We find, therefore, that in respect of this toahfy the 
income of which was never employed for the declared purpose^ the appropriator 
having retained exclusive proprietary possession, .... there was never a valid 
and operative wdkf^ but an inchoate endowment only.'' Compare s. 147. 

The question whether delivery of possession to a mutawali is essential to the 
validity of a wahf was considered in an earlier case (0> where the learned Judges 
observe : " After obtaining all the information we are able to collect through the 
means of our Moulvies and a reference to authorities, we are of opinion that the 

opinion of Abu Tusuf must be considered as the law now prevailing and 

sanctioned by the more recent authorities." This cas3 does not appear to have been 
referred to in the Allahabad case cited above. 

Revocation of 138. A wakf inter vivos once completed cannot be 

wakf revoked. But a zi?afc/'made by will may be revoked by the 

owner at any time before his death. 

Fatma Bihi v. Advocate- General (1881) 6 Bom. 42. Hed. 232, 233 ; Baillie, 660, 
691. A testamentary wakf being but a bequest to charity, may be revoked like any 
other bequest : see s. 97 ante. 

Wakf of 139. A mushaa or an undivided share in a property 

mushaa may, according to the more approved view, form the sub- 

(A) (189S) 15 AH 82L I (i) Doe d.'Jaun Beebee v. AbdooUah (1838). 

I Pulton's Rep. 845. 
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ject of a wakf^ whether the property be capable of partition 
or not. 

Exception. — The wahf of a mushaa for a mosque or a 
tomb is not valid. ^v^oj^*.^ ^A ^ 



^-^^*<t-QJL cr^JULcluswjiU^ 



Hed. 233 ; Baillie, 564. The approved opinion above referred to is that of Abu 
Yuguf . According to Abu Muhummad, the wakf of a mushaa in property capable 
of partition is not valid, for he holds that delivery of possession by the endower to a 
mutawali is a condition necessary to the validity of a toahf ; see s. 137 above. See as to 
muihaaj s. 118 above. 

140. It is essential to the validity of a wakf that ^^J^^^ 
the appropriation should not be made to depend on a valid 
contingency. 

niustratioH. 

A Mahomedan wife conveys her property to her husband upon trust to main- 
tain herself and her children out of the income, and to hand over the property to the 
children on their attaining majority, and in the event of her death without leaving 
children, to devote the income to certain religious uses. This is not a valid wahf^ for 
it is contingent on the death of the settlor without leaving issue : Pathukvtti v. 
Avathalakutti (1888) 13 Mad. 66. 

BaUlie, 556. 

141. When property is dedicated to religious or waUf 
charitable uses, the ownership is deemed to be transferred ^^^aUe 
from the dedicator to the Almighty, and the property cannot andinhen- 
therefore be alienated by him or by any other person, nor *^*'* 
can it pass to his heirs on his death. 

Hed. 231, 232 ; Baillie, 550, 551. 

142. As zi?a^ property is inalienable and inheritable, Persom 
the person interested in impeaching the validity of a wakf interetted in 
are generally the creditors of the settlor and his heirs. arvaimy 

of wakf 

Family Settlements by way of Wakf 

143. It is not necessary to the validity of az^afc/that operation of 
it should come into effect at once (^Hedaya, 237). wakf may be 

Illustration. 

A Mahomedan wife conveys her house to her husband on trust to pay the income 
of the hou82 to her during her lifetim3, and from and after her death to devote the 
whole of it to certain charitable purposes. This is a valid wakf, though the charitable 
trust is not to come into efiEect till after the founder^s death: see Fatmabibi v. 
Advocate- General of Bombay (ISSl) 6 ^om. 42, 51, 52; Mohammad Ahsan v. Umar- 
daraz (1906) All. W. N. 146. 
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144. It is not necessary to the validity of a wakf 
that it should be confined exclusively to religious or chari- 
table purposes. A wakf may include provisions for the 
benefit of the founder, or of his descendants or other 
relatives, including persons not yet in existence (/), and 
eiFect will be given to these provisions, subject to the 
conditions set forth in the next following section, though 
the interest which the beneficiaries successively take, may 
constitute a perpetuity (fc). 

But a mere settlement for the benefit of the settlor's 
family in perpetuity, not accompanied by any endow- 
ment to religious or charitable uses, is void, and it will 
not be rendered valid by the mere use of the word " vKikf^^ 
in the settlement. 

Illustrations. 

[(^ft) A Mahomedan conveys his property to his son upon trust to support out of 
the income thereof such of his " descendants and kindred "" as might be " in great want 
and need of support,^ and to devote the surplus of the income to certain charitable 
purposes. This is a valid wahjx Deoki Prasad v. Inait-ullah (1892) 14 All. 375. [But 
the toakf would not b3 valid if it was not confined to the poor relatives only of the 
settlor : see the next section.] 

(b) A executes a deed purporting to settle in wakf certain immoveable properties 
on his wife, his daughters, and their descendants " from generation to generation.^ 
The deed is not valid as a toakf, tor there is no •dedication whatever of any part of the 
property to religious or charitable uses : Abdul Qafw v. Nizamudva (1892) 17 Bom. 
1, 19 I. A. 170. [The use of the word ^^wakf'''' in the deed is "only a veil to cover 
arrangements for the aggrandisement of the family and to make the property inalien- 
able'' : Makomod Ahsanulla v. Amarchand Kundu aB89) 17 Cal. 498, 511, 17 I. A. 
28.] 

Hote—The document cannot b3 supported as a family settlement , for it creates a 
perpetuity which is opposed to the spirit of the Mahomedan law (J). The only case 
in which the Mahomedan law allows a perpetual family settlement is when it forms 
part of a wakf provided that there is a substantial dedication of the property to 
religious or charitable uses at some period of time or other ; the reason being that in 
that case, the gift to charity comes to the rescue of the family settlement which, 
without it, would be void.J 

It is conceived that documents purporting to be family settlements are governed 
by the rules of the Mahomedan Law of Gifts. Applying these rules to the facts of ill- 
(b) it will be seen at once that no descendant of the settlor who was not in existence at 
the time of gift can take undei;the deed, for a gift to persons not yet in existenc3 is 



( j) Mahomed Ahsanulla v. Amarchand Kun- 
du C188f ) 17 CaL 498, 509, 17 L A. 2a 

(J6) FaimoMbi v. AdvocoUe-Oeneral (1881) 6 
Bom. 42. 51 ; Kuttom Bibee v. Qolam 
HoS9Hn (1905) 10 a W. N. 449, 462. 



(<) AMul Ganne v. Eusaen Miya (1873) 10 
B.H.C. 7, 11 ; Xizamudin v. Abdul Oafur 
(1888) 13 Bom. 264, 275; & a OQ appeal. 
17 Bom. 1. 4. 
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void (s. 121 ante). In the case cited in ill. (b), the only persons who were in existence 
at the time when the so-called toakf was made, were the settlor's wife and his two 
daughters. These alone could therefore take under the deed, provided the settlor bad 
relinquished possession of the property, and possesbion had been taken in the settlor's 
lifetime by each of the three donees of her share (ss. 114-120 ante). It was not so, 
however, in the case under consideration, nor could it have been so, for the settlor's 
object was to give only a life interest to the wife and the daughters. 

In AM Fata Mahomed v. Ratamaya (m), it was contended before their 
Lordships of the Privy Council that the creation of a family endowment was of itself a 
** religious and meritorious act " according to Mahomcdan law, and that it therefore 
came within the definition of toahf. But this contention was overruled, and it is now 
established that a settlement in favour of the settlor's children and his descendants is 
not valid, unless there is a substantial dedication of the property to religious or 
charitable purposeb (see the next section). 

It has already been stated above that toakf property is inalienable (s. 141 above). 
At the same time it is to be remembered that toaJ^ property alone is inalienable, and 
that all other property is alienable. It therefore frequently happens that Mahomedans 
desirous of keeping their property in their family settle the property on their children 
and their descendants in perpetuity, and use the term " toakf ^'^ in the settlement, 
believing that the mere use of that term is sufficient to make the property 
inalienable. But these attempts are ineffectual, for it has been held that the mere use 
of the term " toakf " is not sufficient to impress on the property the character of toa^f 
so as to make it inalienable. To hold otherwise would be to " enable every person by 
a mere verbal fiction to create a perpetuity of any description " (»), and it would be to 
" make toorde of more regard than things, and form more than substance " (o). See 
8. 134 above. 



145. When a zrafc/" comprises family trusts as well as Family 
religious or charitable trusts, the provisions in favour ^^'^7/*wa*^ 
of the founder's family can take effect only if " there token void 
is a substantial dedication of the property to [religious or] 
charitable uses at some period of time or other/' But 
if the primary object of the wakf be the " aggrandisement 
of the settlor's family," and the dedication to religious 
or charitable uses be " illusory " or " colourable," the 
provisions for the settlor's family are void, and no effect 
will be given to them (p). 

Explanation I, — "X gift p^ charitable or religious 
uses] may be illusory whether from its small amount or 
from its uncertainty and remoteness " (q). 



(m) (1894) 22 CaL 619, 22 L A. 78. 

Cn) Abdul a<mn6 v. Huasen Miya (1873) 10 

RttC.7, 14 
(o) Ahul Fata Mahomed v. Basamaya (1892) 

22 Oal 819, 634, 22 I A. 78. 
(p) Mahomed AfisanuUa v. Amareltand 

Kundu (1889) 17 CoL 498, 17 I. A. 28; 

AMul GafuT V. Hisamudin (1892) 

17 Bom. 1. 19 170*. Alna Fata 



Mahomed v. Baaamaya (1894) 22 Gai 619 
22 1 A. 76 ; Muijb-tm-nisaa v. Abdur 
Bahim (1900) 2i AU. 238 ; Bikani Miya 
V. Shuk Lai (1892) 20 Cal 116 ; Fazlur 
Bahim v. Mahomed Obedtd Asim (1903) 
80 OaL 666. 
(q) Abut Fata Mahomed r. Bamimaya (1894) 
22 GaL 619, 634. 
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Explanation IL — A gift to charity is not illusory 
merely because the object of the gift is of such a precarious 
character that the trust may fail for want of object. If the 
trust fails for want of object, the Court will, on being 
invited so to do, apply it cy-pri^, that is to say, to other 
objects as nearly as may be of a similar character. 

niuttratiofu. 

[(a) Two Mahomedan brothers execute a deed purporting to make a wakf of all 
their immoveable properties for the benefit of their children and their descendants 
" from generation to generation,'*^ and on total failure of all their descendants, for the 
benefit of widows, orphans, beggars and the poor. The provisions for the settlor's 
children and their descendants are void, for the gift to the poor is illusory by reason of 
its remoteness : Ahul Fata Mahomed v. JBatar/iaya (1894) 22 Cal. 619, 22 I. A. 76. 

Note. — Here the gift to charity is too remote^ for the poor are to take nothing, 
" until the total extinction of the blood of the settlors, whether lineal or collateral.'^ 
The document professes to create a toahfy but, in reality, the settlors' relations are the 
only objects of their bounty. " The poor have been put into the settlement merely to 
give it a colour of piety, and so to legalize arrangements meant to serve for the aggran- 
disement of a family."" 

(b) A Mahomedan conveys certain lands to a mutatoali with directions out of 
the profits of the lands to defray .the expenses of a mosque, to give alms to mendicants 
and to utilise the surplus towards the expenses of the marriages, burials and circum- 
cisions of the members of the family of the mutatoali. This is a valid wakf : Afuzhurool 
Huq V. Puhraj DUarey (1870) 13 W. R. 235. 

(c) A Mahomedan executes a document purporting to be a deed of wait/ by 
which it is provided that Rs. 75 arising out of the income of certain property should be 
distributed annually among the poor, that Rs. 100 should be paid every year to each of 
his four sons, that on the death of any of his sons, his share should be paid to his 
" successive descendants," that the surplus income should be accumulated and added to 
the endowed property, and that on total failure of all the descendants of the settlor, 
the whole of the income should be distributed among " the poor, the indigent and the 
beggars residing in the town of Dacca." The provisions in favour of the settlor's family 
are void : Bikani 3Ra v. Shuk Lai (1892) 20 Cal. 116. 

Note.— In this case there is not only an ultimate gift to charity, but also a 
concurrent gift to charity. The ultimate gift to charity could not support the family 
provisions, for it is too remote as shown in ill. (a). Nor could the concurrent gift of 
^s. 75 per annum validate the family trusts, for the amount of gift is too small 
compared with the provision of Rs. 400 for the settlor's family. In fact, the gift to 
charity is illusory, and the object is manifestly to benefit the family, and to increase 
the family property as shown by the direction to accumulate the surplus income. 

(d) A deed purporting to be a toakfnama contains provisions similar to those 
in the last illustration, with the difference that instead of the amount of the concurrent 
gift to charity being specified in the deed, it is left entirely to the discretion of the 
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mutatoali. Here, again, the family trusts are void, for the gift is illusory by reason of 
its uneertainty : Mi^Ihun-nUia v. Ahdur Rahim (1^00) 23 All. 233. 

(e) A deed purporting to be a wakf»ama contains provisions similar to those in 
ill. (c), with this difference that instead of the amount of the concurrent gift to charity 
being specified, there is a direction to the mutatoali to " continue to perform the 
stated religious works according to custom.^ No evidence of custom ie given to show 
what amount would be necessary for the performance of the " religious work." The 
average annual income of the property is Rs. 13,000, while the character of the 
" religious works ^ is not such as would absorb more than a devout and wealthy 
Mahomedan gentleman might find it becoming to spend in that way. The provisions 
in favour of the settlor's family are void, as the charitable outlays contemplated by 
the settlor are of imall amount compared with the property : Mahomed AhtanuUa v. 
Amarchand Kunda (1889) 17 Cal. 498, 17 I. A. 28. 

JVb^tf.— In the above case their Lordships of the Privy Council observed : " If 
indeed it were shown that the customary uses were of such magnitude as to exhaust the 
income or to absorb the bulk of it, such a circumstance would have its weight in 
ascertaining the intention of the grantor." Accordingly, where a Mahomedan had 
dedicated certain property, of which the average annual income was Rs. 850, to the 
performance otfateha and h<idam sharif ceremonies, and it was found that according 
to the custom prevailing in the country the amount required for the ceremonies was 
* Rs. 500 per annum, it was held by the High Court of Allahabad that the dedication to 
religious purposes was sulstawtial^ and that the wahf was therefore valid : Phul 
Chand v. Ahhar Tar Khan (1896) 19 All. 211. 

(f) niustration of Explanation 11.^ A, who owns four houses in Calcutta, one 
a large house used by him for his residence of the value of Rs. 1,10,000, .and the other 
three all small houses of the aggregate value of Rs. 40,000 and yielding a monthly rent 
of Rs. 300, conveys them all by a toah/nama to one of liis sons as mutatoali upon trusts 
to collect the rents, and after payment of rates and taxes to divide the residue into 
tnree parts (1) one-third to be used in repairing and maintaining the trusts premises, 
(2) one-third to be devoted towards defraying the expenses of a mosque, and (3) one- 
third towards the feeding of learned men coming from Mecca, Medina, Baghdad, 
Samarkand, Bokhara and other places noted for learning, who were all to be housed in 
the large house. The deed gives to the mutatoali and his successoi's, who were also to 
be members of the family, the right of residence in the large house, and to the settlor 
a right of residence in the same house so long as he should live. It is further provided 
by the deed that after the settlor''s death hi* wife Fatima and his children by her 
should be at liberty to reside in the large house, but if, by reason of their presenoe> 
sufficient accommodation was not obtainable for learned men, they (».«., Fatima and 
her children) should leave the house, with liberty to return when there was room for 
both. A dies leaving Fatima and several children by her, one of them being the 
mutatoali, and also leaving another widow Kulsom Bibee. After A''8 death a suit is 
brought by Kulsom Bibee against the other heirs of -4. to set aside the toakfnama on the 
ground that the dedication of the large house to the public as represented by learned 
men from Mecca and other places was colorable, for hardly any learned men would be 
coming to Calcutta from those places, and that the real object was to secure to the 
settlor, so long as he lived, and to his wife Fatima and his children by her and to such 
other descendants as might be mutawalis after his death, the enjoyment of the family 

6 
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dwelling house to XDaintain the dignity of the family. Is the wakf invalid 7 No ; it is 
a perfectly valid toakf. ^* There is an undoubted trust for accommodation of learned 
men of the whole of [the large house], subject to the nght of residence referred to. 
The only pennanent right [of residence in the large house] is that of the tnutatoali, 
which is of an Ubual character. The right of the settlor [ to reside in the house ] 
disappears with his death, and of his family with theirs. Moreover, their right is made 
subject to this that they cannot stay in the house if it is required for learned men from 
Bokhara, Samarkand and elsewhere. It is not difficult to imagine what may happen. 
There may be, as suggested, a lack of [learned men], in which case the family will not be 
put to the trouble of moving, or there may be such persons and a breach of trust in 
refusing them admittance. I cannot, however, assume this and such considerations are 
really foreign to the case. If the trust fails for want of object, the Court will, on being 
invited so to do, doubtless apply it cy-prh. If there is a breach of trust, the Court will, 
at the instance of those interested, enforce it and remove the trustee ": Kulsom JBibee v. 
Oolam Hossein (1906) 10 C. W. N. 449, 462, 485.] 

The mere fact that there is an ultimate gift for the poor, or even a concurrent 
gift for them, will not support a perpetual family settlement, unless the gift to charity 
is substantial, and not merely illusory (r). " If a man were to settle a crore of rupees, 
and provide ten for the poor, that would be at once recognized as illusory. It is equally 
illusory to make a pravision for the poor under which they are not entitled to receive 
a rupee till after the total extinction of a family ; poswbly not for hundreds of years ; 
possibly not until the property had vanished away under the wasting agencies 
of litigation or malfeasance or misfortune ; certainly not as long as there exists on 
the earth one of those objects whom the donors really cared to maintain in a high 
position^ (s). The test in all these cases is whether the property is in substance dedicated 
to charitable purposes, or whether it is dedicated substantially to the maintenance and 
aggrandizement of the family estates for 'family purposes. In a recent Privy Cound] 
case on the subject, where the question was whether a document purporting to be a 
toakfnama was a valid deed of toaltf their Lordships observed : " It will be so, if the 
effect of the deed is to give the property in substance to charitable uses. It will not 
be so, if the effect is to give the property in substance to the [settlor's] family ^ (f). 
The same principles were reiterated in Muhammad Munavar v. Razia Bibij the latest 
Privy Council ca^je on the subject (u). 

146. It has been held by the High Court of Calcutta 
that when a erafc/" contains provisions for the benefit of the 
settlor's family, and there is also a concurrent gift to 
charity, the failure of the family trusts by reason of the 
gift to charity being illusory, does not involve the failure 
of the gift to charity. 

Illustration. 

[A Mahomedan executes a deed purporting to be a wahfnama providing for the 
payment of Rs. 75 per annum out of the income of the property to the poor, and 



CO The decision to the contrail in AmruUal r. 
Hhaik HuasHn (18b7) 11 Bom 49 is no 
longer law : see Abut Fata Mahomed v. 
Rasamatfa (1894) 22 CaL 619, at p. 633. 



II («) Abut Fata Mahomed v. Baaamaya (1892) 
22 Gal 619. 6. 4. 22 I A 7d. 
(0 MvMhun-nisita v. Abdur Bahim (1900) 28 

All 2^a. 242. 
(u) (190S) 27 AU. S20, 32 L A 8& 
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Rs. 400 per annam to his children and their descendants " from generation to 
generation. *" Here the gift to charity is illusory by reason of its smallness. The 
family tmsts therefore fail, but the gift to charity is valid. JBikani Miya v. Shuk Lai 
(1892) 20 Cal. 116, 194, 226. See also Mdhtmed Ahianulla v. Amarehand Kundu (1889) 
17 Cal. 498, 611, 17 I. A. 28-3 

The present section relates to the question of the validity of a eoneurrewt gift 
to charity, when the family settlement fails by reason of the gift being illupory. It 
does not make any mention of the effect upon the ultimate gift to charity, under 
fidmilar circumstances. It is submitted that since the decisions set out in the preceding 
section, the failure of intermediate family trusts must be taken to involve the failure 
of the ultifiiate charitable or religious trusts. Thus in ill. (a) to the preceding section, 
the whole settlement, it is submitted, is void, including the ultimate gift to charity. 
No doubt, the judgment of West, J., in Fatmabibi v. Advocate- General (v) points to a 
different conclusion, but it must be remembered that the judgment in that case 
proceeded upon the theory, no longer tenable, that if the condition of an ultimate 
dedication to a pious and unlawful purpose be specified, the toakf is not made invalid 
by an intermediate settlement on the founder'^s children and their descendants.^^ That 
this i8«no longer law will be seen from the decision of the Privy Council set out in ill. 
(a) to the preceding section. 

147. (1) li ^ wakf inter vivos is formally constituted 
and establisnes by its terms a substantial charitable trust, 
evidence is not admissible to show that there was no 
intention to give effect to the trusts and that the trusts 
were not in fact given effect to (yi). But such evidence is 
admissible, if the wakfwB.Q not created by any document, 
(x) or, if it was created by a document, any question arises 
as to ambiguity in the language employed in the docu- 
ment (y). 

Evidence showing the manner in which a document 
purporting to create a wakfiB related to existing facts, e.g,, 
the value and state of the wakf properties and their rental, 
is always relevant, for the object of such evidence is to 
show that if there appears a substantial endowment on 
paper, that is not so when the document is read in the light 
of the value and state of the wakf \>ro^ertie& (z). 

- (2) But where a wakf iq created by a will (so that it 
could not come into operation until after the death of the 
settlor) evidence is admissible to show that the settlor so 
dealt with the loakf property subsequent to the execution 



Evidenne «/ 
intention 



(r) (1881) 6 Bom. 41 

(«o) JTMitfom B4bu r. Qoiam Houein (1905) 10 
a W N 449. 484 

(ff) KMiQ Ram v. Amjaa Khan (1906) AIL W. 
K. 159; Zooleka Hibi v. Byed Zvnul 
Abed*9k (1904) 6 Bom. L. B. 1058, 10«7. 



(y) KulMom Bibee y. Qoiam HoitHn (19oS) 10 

a W. N. 449, 484 
(O Kutsom Bibee v. Oolam Bouein (1908) 10 

a W. N. 449, 484-8&. 
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IVJho may be 
.imtawali 



Appointment 

offieto 

mtitatoalk 



of the will as to indicate an intention to rescind tke disposi- 
tion in favour of charity (a). 

If a wdkfy executed with the necessary formalities and otherwise validly 
constituted, establishes by its terms a substantial trust in favour of the public, it is not 
open to those who seek to set aside the waUf to say that though the document by its 
terms evidences an intention to create a toahfy the settlor never intended to carry it out 
and in fact never did so. Hence evidence given to show that it was never intended to 
give effect to the trusts and that in fact they were never given effect to, is irrelevant. 
The intention of the settlor must be gathered from the document itself (h) except in the 
two cases mentioned in clause (1). See notes to s. 137. 

Of Mutawalis or Managers of endowed property. 

148. A dedicator may appoint himself (c) or any 
other person, even a female (d) or a non-Moslem (e), to be 
mutawali of zrafc/" property, provided the person so appointed 
is of sound mind and not a minor (/\ 

But where the wahf involves the performance of reli- 
gious duties, such as the duties of a sajjada-^mshin (spiritual 
preceptor), a muezzin (crier), or a hhatib (Koran-reader), 
neither a female (jg) nor a non-Moslem Qi) is competent to 
perform those duties, though they may perform such of 
the duties attached to the waJcf^iB are of a secular nature. 

149. Whenever any person appointed a mutawali 
dies or refuses to act in the trust, or is removed by the 
Court, and there is no provision in the deed of wakf 
regarding succession to the office (z), a new mutawali may 
be appointed by — 

(a) the founder of the wakf if he be alive ; or 

(b) his executor, if any ; and if there be no executor, 

(c) the Court ; provided that the Court should not 

appoint a stranger, so long as there is any 
member of the founder's family in existence 
qualified to hold the office. 

Baillie, 593. 



(o) Abdul Karim v. ShofianniBsa (1906) 33 CaL 

85 <. 
(6) Kutsom Bibee v. Golam HossHn (1905) 10 

C. W. N. 449, 484 
(fl) Advocate-General v. Fattma (1872) 9 B. a i 

C. 19. 
(d) Wahid AH v. Ashruff Hosaain (1882) 8 

CaL 732. 
Ce) Ameer All, Vol I, 34a 



(/) See Piran v. Abdool JTorin (1891) 19 Cal. 

203, 219-20. 
((7) Husbain Beebee v. Etuaain Sherif (1868) 

4 M. H. a 23; Ibrambibi v. Hussain 

SheriffilSSG) 8 ilad. 95. 
(h) Ameer Ali, VoL I, 84a 
(i) Adtoeate-Gtneral y. FaHma (1872) 9 B. H. 

G. 19. 
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150. A mutawali cannot transfer his office to another ^f^^J^n^^ 

in his lifetime, traniferahU 

inter vtvot 

Baillie, 594. It was so held by the High Court of Calcutta in Wahid AH v. 
A%kf%g Hotiain (1882) 8 Cal. 732. But the rule is qualiaed in the Fatwa Alumgiri by 
the clause " unless the appointment of himself were in the nature of a general trust." 
This clause, as pointed out by Mr. Justice Ameer AH, was not brought to the notice 
of the Court in the Calcutta case. It would appear from certain passages quoted by 
that learned writer that the powers of a mvtatoali are general, when the founder has 
transferred all his powers to the mutawali in general terms, as when he says, " you 
shall be in my place with ref erenc3 to this wahf!'^ in which event the mutawali may 
transfer the office to another person in his lifetime. 

151. In the absence of any provision in 4;he deed of ^fy^'^^.i^t 
waJcf or of any evidence of usage regarding the devolution suecessomn 
of the office of mutawali, the mutawali for the time being ^«^^«^^ ^'"^ 
may nominate his successor on his death-bed ; but such 
appointment cannot be made, if the founder is alive, or if 

he has left an executor competent to make the appoint- 
ment (/). 

A mutawali may appoint as his successor in office a 
stranger, that is, one who is not a member of the family of 
the deceased founder of the wakfQc). 

152. A mutawali has no power, without the permis- Mutaxoaii 
sion of the Court, to mortgage, sell or exchange, the wakf f^^age or 
property or any part thereof. '^^^ 

Baillie, 595, 696 ; Ameer Ali, 370, 371. A debt contracted by the mutawali^ 
without the sanction of the Court, is his personal debt, even though it may have been 
contracted for necessary purposes, such as for repairs of the property or for payment of 
taxes. 

153. A mutawali should not lease waJcf property, if Po^^rof 
it be agricultural, for a term exceeding three years, and ^ratu^ieasel 
if non-agricultural, for a term exceeding one year, nor 
without reserving the best rent that can be resonably 
obtained. But a lease for a longer term may be granted 

with the permission of the Court, even though the founder 
may have expressly directed not to grant such a lease 
(Baillie, 596, 597). 

(j) BaUlie, 594; Piran v. Abdool KaHm (1891) I (fc) ShHkh Amir Ali v. 8yed TFoair (1905) 9 C. 
19 CaL 208 ; Zooleka Bibi v. Syed Zynvi \ W. N. 876. 

Abtdin (1904) 6 Bom. L. R 105a | 
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AUotoaneeof 154. The mutawali has uo power to increase the 

JifraS/**^ allowance of officers and servants attached to the endow- 
ment, but the Court may in a proper case increase such 
allowance. 



Remuneration 
of ifmtatoali 



Removal of 
mutaxoaU 



Ameer Ali, Vol. I, 369. 

155. It no provision is made by the founder for the 
remuneration of tne mutawali^ the Court may fix a sum not 
exceeding one-tenth of the income of the wakf property (J). 
And if the amount fixed by the founder is too small, the 
Court may increase the allowance, provided it does not 
exceed the limit of one-tenth (m). 

156. A mutawali may be removed by the Court on 
proof of misfeasance or breach of trust, or if it be found 
that he is otherwise unfit to hold the office, though the 
founder may have expressly provided that the mviawali 
should not be removed in any case. But the founder has 
no power to remove a mutawali, unless he has expressly 
reserved such power in the deed of wakf. 

Baillie, 597, 598 ; HidaU-oon-nissa v. Syud Afzovl Hoitein (1870) 2 N. W. P. 420 
teven the founder, when he holds the office of mutafjoali^ may be removed by the Court 
on any of the grounds specified above. 

157. (1) Neither the whole corpus, nor any specific 
decree againet portion of the corpus of z^?aZ/ property , can be attached and 
mnfawaii qqJ^ J^ executiou of a personal decree against the mutawali^ 

merely because there is a margin of profit coming to him 
after performance of the duties attached to his office. But 
the surplus profit that may remain in the hands of the 
mutawali ior his own benefit may [probably] be attached (n) 

(2) The office of mutavoali also cannot be attached in 
execution of a personal decree against him (o). 

In Buhen Chand v. Nadir Hooeein (1887) 15 Cal. 329, 15 I. A. 1, it was contended 
on behalf of the decree-holder that as some surplus always remained in the hands 
of the trustee after the performance of the trusts, he (the decree-holder) warf entitled 
to attach so much of the oorpue of the property as was represented by the surplus 
income. But it was held by their Lordships of the Privy Council, confirming the 
decision of the Calcutta High Court, that " the corpus of the estate cannot be sold, nor 
can any specific portion of the corpus of the estate be taken out of the hands of the 



Personal 



(() Mohiuddin y. Sayiduddin (1893) 20 OaL 

810, 82L 
(m) Ameer AU, Vol 1. 869. 



(n) Biahm Chand r. Nadir HoMein (1887) IB 

CaL 329, 15 L A. L 
(o) Sarkum y. Rafiaman Bukeh (1896) 24 GaL 

83, 9L 
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trustee because there maj be a margin of profit ooming to him after the performance of 
all the religious duties.'*^ 

Miscellaneous. 

158. Every Mahomedan is eutitled to enter a mosque -p^w*^ 
dedicated to God, whatever may be the sect or school to ^^^^* 
which he belongs, and to perform his devotions according 

to the ritual of his own sect or school. But it is not certain 
whether a mosque appropriated exclusively by the dedi- 
cator to any particular sect or school can be used by the 
followers of another sect or school. 

Ata-miahY. Azim-miah (1889) 12 All. 494; Jangu v. Ahmad- Ullah (1889) 
13 All. 419 ; Fad Karim v. Maula Bahih (1891) 18 Cal. 448, 18 I. A. 59. 

In the first of these oases, it was held by the High Court of Allahabad, that a 
mosque dedicated to God is for the use of all Mahomedans, and cannot lawfully be 
appropriated to the use of any particular sect. This ruling was referred to by their 
Lordships of the Privy Council in Fazl Karrim'i case, but they declined to express any 
opinion upon it, stating that the facts of the case before them did not properly raise 
that question. The point cannot therefore be said to be quite settled. But when a 
mosque is not appropriated to any one sect, there seems to be no doubt that it can be 
used by any Mahomedan for the purposes of worship without distinction of sect. 
Thus a Shafei may join in a congregational worship, though the majority of worshippers 
in the congregation may be Hanafis ; and he cannot be prevented from taking part in 
the service, because, according to the Shafei practice, he pronounces the word amin 
(amen) in a loud ^oice, and the Hanafi practice is to mutter the word softly. 

159. The office of Sajjad-irnashin is a religious office, St^adri 
and the property acquired by a Sajjad-i-nashm is ordinarily *^*^* 
his private property which descends to his heirs on his 
deatn (p). 

ybtes.^The office of a mutatoali is a secular office ; that of a Sajjad-i-nashin is a 
spiritual office, and he has certain spiritual functions to perform. A person may hold 
the office both of a mutatoali and a S^jjad-t-nashin at the same time. A Sajjad-i-nathin 
may, like a mtUawali (s. 151), appoint his own successor. As to the distinction between 
the two offices, see the undermentioned cases (q). 

(!>) ZooleJea Btbi r. 8yed Zynul Altedin (lu04) 6 I SecrOary of State v. MohiuOdin (1900) 

Bom. L. R 105a 27 OaL 674 

(9) Piran v. Abdool Karim (1891) 19 OaL 203 ; | 
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CHAPTER XL 

Pre-emption. 

160. The right of shafa or pre-emption is a right 
which the owner of certain immoveable property possesses 
to acquire by purchase certain other immoveable property 
which has been sold to another person. 

Hed. 647 ; Baillie, 471 ; Oobind Dayal v. InayatuUah (1885) 7 All. 775, 799. 

161. The Mahomedan law of Pre-emption is applied 
by the Courts of British India to Mahomedans as a matter 
of "justice, equity and good conscience," except in the 
Madras Presidency where the right of pre-emption is not 
recognized at all on the ground that it places a restriction 
upon liberty of transfer of property, and is therefore 
opposed to " justice, equity ana good conscience" (r). 

See notes to s. 5 above. 



SpeoialAots 



Pre-emption 
among Htndue 



162. The law of Pre-emption in the Punjab is 
regulated by the Punjab Laws Act, 1872, as amended 
by Act XII of 1878, and in Oudh by the Oudh Laws Act, 
1876. These Acts apply both to Mahomedans and to non- 
Mahomedans, with the result that the special rules of 
the Mahomedan law of pre-emption do not apply even to 
Mahomedans in those places. 

163. The right of pre-emption is recognized by 
custom among Hindus who are either natives of, or are 
domiciled (s) in Behar (t) and Gujarat (w), and it is 
governed by the rules of the Mahomedan law of Pre- 
emption except in so far as such rules are modified by 
custom (v). 

The explanation lies in the fact that under the Mahomedan law, non-Maho- 
medans are as much entitled to exercise the right of pre-emption as Mahomedans 
(Baillie, 473). Accordingly during the Mahomedan rnle in India claims for pre-emption 
were entertained by the courts of the country whether they were preferred by or 



(r) Ibrahim v. ilfttni Mir Ddin (1870) 6 M. a 

G 26. 
(«) ParsoBhth Nath y. DhafWi (1908) 32 CaL 

(0 Fakir Ratcot v. Bmanibahah (1868) B. L. R. 



(«) Oordhandas v. Prankor (1869) 6 B. H. a 

A. C. 263. 
(t>) Chakauri v. Sundari (1906) 28 AIL 590 ; Jai 

Kuar V. Heera Lai (1874) 7 N.W.P. L 
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against Hindus. In this wise, the Maliomedan law of pre-emption came to be the 
customary law of Behar and Gujarat. But the law of pre-emption as applied to Hindus 
in those places was the Hanafi law, th3 Mahomedan sovereigns of India bsing all Sunnis 
of the Hanafi sact, and the sama law is now applied to them in cases of pre-amption. But 
it is a necessaiy condition of the application of the Mahomedan law of pre-emption to 
Hindus in Behar and Gujarat that they should be either natives of or domiciled in those 
places. It is not enough that the party is a Hindu and owns immoveable property in 
those places. Thus in a recant Calcutta oase the right of pre-emption was denied to a 
Hindu who was a co-sharer of cartain immoveable property in Behar, but who was 
neither a native of, nor domiciled in, that place (10). 

164. The following three classes of persons, and no who may 
others, are entitled to claim pre-emption, namely : — ^^ptiST' 

(1) co-sharers ; 

(2) " participators in the appendages " (x) ; and 

(3) owners of adjoining immoveable property, but 

not tenants (y^, nor persons in possession of 
such property without any lawful title (z). 

The first class excludes the second, and the second 
excludes the third. But when there are two or more 
pre-emptors belonging to the same class, they are entitled 
to equal shares of the property in respect of which the right 
is claimed. 

Exception. — " The right of pre-emption on the ground 
of vicinage does not extend to estates of large magnitude 
[such as villages and zamindaris], but is confined to 
houses, gardens, and small parcels of land " (a\ 

JllugtrationM. 

[(a) A, who owns a piaca of land, grants a building lease of the land to B. B 
builds a house on the land, and sells it to C. A is not entitled to pre-emption of 
the house, though the land on which it is built belongs to him, for he is neither a co- 
sharer nor a participator in the appendages of the house, nor an owner of adjoimng 
property : Pershadi Lai v. Irshad AH (1807) 2 N. W. P. 100. 

(h) A owns a hou83 which he sells to B, M owns a house towards the north of 
-4> house, and is entitled to a right of way through that hons?. N owns a house 
towards the south of A^i house, separated from A'^s house by a party wall, and having 
a right of support from that wall. Both JVand iV claim pre-emption of the house sold 



(w) Parsathth Nath v. DJianai (1905) 32 OaL | (2) Beharee Ram v. Shoobhudra (1868) 9 W. R. 

455. 
(a) Mahomed HoasHn v. Mohain Ali 0870) 6 
a L. R 41, 50 : Abdui Bahim v. Kharag 



98a 
ITarim 
9ooma 

R.487. 



(SB) Karim v. PHyo Lai (1905) 2 AIL 127. 

(y) Oooman IHng v. Tripool Sing (1867) 8 W. 



i»ni;;i(1892)15An. 104. 
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to B* Here il/ is a participator in the appendages, while iVis merely a neighbour^ for 
the right of collateral support is not an appendage of property. M is therefore 
entitled to pre-emption in preference to iV: see Ranohoddat v. Jugaldas (1899) 24 Bom. 
414 ; Karim v. PHyo Lai (1906) 28 All. 127. 

Note. — In the above illustration, the house owned by ilf is a dominant heritage, 
and the pre-empted house is a servient heritage, for if has a right of way through it. 
But M would none the less be a " participator in the appendages,*" if the pre-empted 
property was the dominant heritage, and his property was the servient heritage : 
Chand Khan v. Naimat Khan (1869) 3 B. L. R., A. C. 296. And M would yet be a 
" participator,^^ even if his house and the pre-empted house were dominant tenements 
having a right of easement as against a thinl property : Mahatdb Sing v. Ramtdhal 
(1868) 6 B. L. R., at p. 43. 

ip) A, B and (7 are co-sharers in a housj, A'^t share being one-half, B'^s share 
one-third, and (Tt share one-sixth. A sells his share to M. B and C arc each entitled 
to pre-emption of one-fourth, without reference to the extent of their shares in the 
property : BaUlie, 494 ; see also Maharaj Singh v. BheechuU Lai (1865) 3 W. R. 71. 3 

Hed. 548-650 ; Baillie, 476-480, 494, 495. The right of pre-emption cannot be 
resisted on the ground that the pre-empt^r was not in possession at the date of the suit. 
It is ownership and not potsession^ that gives rise to the right (J). 

When pre-emption is claimed by two or more persons on the ground of partici- 
pation in a right of way, all the pre-emptors have equal rights although one of them 
may be a contiguous neighbour (c). 

The reason why the right of pre-emption cannot ba claimed when the contiguous 
estates are of large magnitude is that the law of pre-emption " was intended to prevent 
vexation to holders of small plots of land who might be annoyed by the introduction of 
a stranger among them.^** 

Shiah law—By the Shiah law the only persons who are entitled to the right of 
pre-emption are co-sharers : Baillie, 175-177 ; Qurban v. Chote (1899) 22 All. 102. But 
there is no right of pre-emption even among co-sharers, if their number exceeds two ; 
Abbas Ali v. Maya Ram (1889) 12 All. 229. 

Sale alone IW. The right of pre-emptioii arises only out of a 

gives rise to valid (rf), complete (e) and bond Jide (f) sale. It does 
pre-emption ^^^ ^^.^^ ^^^ ^£ ^^^^^ godaJca ^pious ^ift), wakfy inheritance, 

bequest (g), or lease even tnough in perpetuity (y). Nor 
does it arise out of a mortgage even tnough it may be by- 
way of conditional sale (£) ; but the right will accrue, if 
the mortgage is foreclosed (j ). 



(&) Bakina Bibl v. Amiran (1888) 10 AIL 472. 
(0) Karim Bakhsh y. Khuda Bakhsh (1894) 

16 AIL 247. 
d) Hed. 560; BoiDie, 472. 
' 1 Hed. 550 ; BaiUle, 472. 

) Parsashth Xath v. DMnai (1905) 32 Gel 



(g) BaiUle. 47L 

(A) DetoanutuUa ▼. Kattm MoUa (1887) 15 

OaL 184 
(i) Gvrdial y. Teknarayan (1865) R L. a 

Sup. VoL 166L 
( i ) Batul Begum y. Manwr Ali (1901) 24 AIL 

17. 
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Explanation L — A transfer of immoveable property by 
a husband to his wife in consideration of a sum of money 
due to her as dower is a sale (h). 

Explanation IL — It has been held by the High Court 
of Allahabad, that although the rules of the Mahomedan 
Law of Sale have been superseded by the provisions of the 
Transfer of Property Act, 1882, the question whether a sale 
is valid and complete so as to give rise to a right of pre- 
emption is to be determined by applying the Mahomedan 
law, and if there is a complete sale under that law, 
although not under the said Act, the right of pre-emption 
will arise (^\ 

' U- ^iiTi JUfutratioH, 

A agrees to sell his house to JS for Bs. 300. B pays the 4)urcbase-money, and 
obtains possession of the honse. The sale is complete nnder the Mahomedan law so as 
to give rise to a right of pre-emption, though a sale of immovable property of the value 
of one hundred rupees and upwards can only be made under the Transfer of Property 
Act by a registered instrument : Janki v. Oirjadat (1885) 7 All. 482. 

166. The right in which pre-emption is claimed — Ground 0/ 
whether it be co-ownership, or participation in appendages, i^^-^^P^*on 

X • i. X T X Ii. X- r xi. ^ . ^ to cofiitnue up 

or vicmage — must exist not only at the time ot the sale, to decree 
but at the date of the suit for pre-emption (m), and it must 
continue up to the time the decree is made (n). But it is 
not necessary that the right should be subsisting at the 
time of the execution of the decree (o). 

Thus if a plaintiff, who claims pre-emption as owner of a contiguous property, 
sells the property to another person, though it be after the date of the euity he will not 
be entitled to a decree j for he does not then bslong to any of the three classes of persons 
to whom alone the right of pre-emption is given by law : see s. 164, above. But once a 
decree is made, the plaintiff does not forfeit the right of being put into possession of the 
pre-empted property in execution of the decree, although he may have alienated his 
property before execution. It need hardly be mentioned that a plaintiff does not forfeit 
his right of pre-emption merely because he had on a previous occasion mortgaged his 
own property on which his right of pre-emption is based (p). 

167. It is not necessary, according to the Allahabad Doubt as to 
decisions, that the buyer should be a Mahomedan (q) : ^^^^J^ 
according to an earlier ruling of the Calcutta High Court be^aMahome- 
it is necessary that the buyer should be a Mahomedan (r), ^^* 

(*") Fida AU v. Muzaffar AU (1882) 5 AIL 65. | (//) V]agar Lair. Jia Lai (1896) 18 AXL 382. 
(0 Najm-un-ni»9a v. Apib Ali (1900) 22 AIL (q) Oobind DaycU v. InayattiUa (1885) 7 AIL 

1)4?. — "• '• " - 

(m) JanJoi Prasad r. Tahar Das (1699) 21 AIL 

S74 
(n) Bam Oopal v. Pkr* Lai (1899) 21 AD. 441. 
(o) Sam Hahai v. Gaya (1884) 7 Aa 1C7. 



775; Abbas Ali v. Maya Jtam (1889) 12 
AH .229. 

(r) KudraiuOa y. Mahini Mohan (1869) 4 B. 
li. R. 134 
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108 MAHOMKDAN LAW. 

although in a recent case the same Court allowed a claim 
for pre-emption though the buyer was a Hindu (s). But 
both the High Courts are agreed that the seller and 
the pre-emptor should both be Mahomedans (t). 

The vendor should be a Mahomedan. Hence no right of pre-emption can be 
claimed by a Mahomedan when the vendor is a Hindu or a European, though the 
vendee may be a Mahomedan. 

The pre-emptor also should be a Mahomedan, the reason bsing that if he is a 
Mahomedan, and subsiqusntly wants to sell the pro-empted property, he is bound 
to offer it to his Mahomedan neighbours or partners before he can sell it to a stranger. 
But a non-Mahomedan is not subject to any such obligation, and he can sell to anyone 
he likes. The law of pre-emption contemplates both a right and an obligation, and if a 
non-Mahomedan were allowed to pre-empt, it would be allowing him the right with- 
out the corresponding obligation; This is the principle underlying the decision of 
Allahabad High Court in QurhafCg case («), where it was held that a Shiah Mahomedan 
could not maintain a claim for pre-emption based on the ground of vicinage when the 
vendor is a Sunni. The decision was based on the ground that by the Shiah law a 
Mighbouff as such, has no right of pre-emption, and that if he were allowed to pre-empt, 
he might sell his house to anyone he liked, and his Sunni neighbours could not 
successfully ass?rt any right of pre-emption against him. 

The vendee also, according to an earlier Calcutta decision, should be a Mahomedan. 
Hence a Mahomedan cannot obtain pre-emption of property sold by a Mahomedan to a 
Hindu. According to that Court, the right of pre-emption is not a right that attaches 
to the land, but it is merely a personal right. If it were a right attaching to the land, 
it might be claimed even against a Hindu or any other non-Mahomedan purchaser. 
" We cannot, ... in justic?, equity and good conscience decide that a Hindu purchaser 
in a district in which the custom of pre-emption does not prevail as amongst Hindus, is 
bound by the Mahomedan law, which is not his law, to give up what he has purchased ^ 
to a Mahomedan pre-emptor .^^ But in a recent case where the vendor and pre-emptor 
were Mahomedans, and the purchaser was a Hindu , the High Court of Calcutta allowed 
the plain tiff ^s claim for pre-emption. The point, however, dealt with in this section 
was not expressly raised. 

On the other hand, it has been held by the Allahabad High Court that it is not 
necessary that the vendee should be a Mahomedan, and that pre-emption can therefore 
be claimed even against a Hindu purchaser. According to that Court, a Mahomedan 
owner of property is under an obligation imposed by the Mahomedan law to offer the 
property to his Mahomedan neighbours or partners before he can sell it to a stranger, 
and this is an incident of his property, which attaches to it whether the vendee be a 
Mahomedan or a non-Mahomedan. 

Pre-emption 168. When the sale is made to one of several shafees 

toT^afeT^^ (persons entitled to pre-empt), the other shafees are not 



(8) Jon Deh y. Mahomed (1905)92 Cal9SZ \ (European vendor); Qurban v. Chote 

(0 DuKirka Das v. Husain Bahhsh (1878) 1 (18»9) 22 AIL 102 (ShUh pre-empUr 

Aa 564 (Hindu vendor) ; Poomo Singh I against Sunni vendor and Sannl veiidee> 



V. Surry ehum (1872) 10 B. L. R. 117 | (m) (1899) 22 AIL 102. I ft 
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entitled, according to the decisions of the Calcutta High 
Court, to claim pre-emption against him. But when the 
sale is made to a shafee and a stranger, and the property 
sold is conveyed to both the purchasers as a whole for one 
entire consideration, other shafees belonging to the same 
class as the ,sAa^^purchaser are entitled to claim pre- 
emption, to the same extent as if the sale were made 
to a stranger. 

The same rule was followed by the High Court of 
Allahabad up to the year 1896, but in recent cases it 
has been held by that Court that even when the sale is 
made to a shafee alone, other shafees belonging to the 
same class as the shafee-'pnTohdbQeT are entitled to claim pre- 
emption of their share against him. 

Illustrations. 
CALCUTTA DECISIONS. 
[(a) Af B and Care co-sharers ia certain lands. A sells his share to B. C 
has no right to claim pre-emption as to the whole or any part of the share sold : 
Lalla Notobut Lall v. Zalla Jewan Lall (1878) 4 Gal. 831. 

(b) A J B and C are co-sharcrs in certain lands. A sells his sham at Rs. 1,000 to B 
and 8. It is declared in the sale-deed that two-thirds of the share is to b? for B^ and 
ono-third for S. Gis entitled to claim pre-emption of the whole share sold by A^ and 
not only of the one-third declared to bo for S : Saligram v. Raghubardyal (1887) 16 
Cal. 224. [Though the shares are here defined, the amount of purchase-money contri- 
buted by each vendee is not. If the price paid by each had been specified, C (it seems) 
would only be entitled to claim pre-emption of the one-third sold to /Sby offering to pay 
the price paid by him.] 

ALLAHABAD DECISIONS. 

(c) Ay By 6^ and D own each a hou83 situate in a private lane common to all the 
four houses. A sells his hous2 to B. Here B, C and D are '* participators in the 
appsndagee ^ of the house sold, the appendage being the right of way, and C and D are 
each entitled to claim pre-emption of a third of the house even though the sale is made 
to a shafee alone without any stranger b^ing associated with him : Amir Hasan v. 
RaJiim BaUsh 0897) 19 All. 466 ; Abdullah v. Amanat-ullah (1899) 21 All. 292.] 

The decisions referred to in the section are set out in the illustrations. The 
ground of the Calcutta decisions may thus be stated in the words of Garth, 0. J. : 
" The object of the rule [of pre-emption] . . . is to prevent the inconvenience which 
may result to families and communities from the introduction of a disagreeable stranger 
as a coparcener or near neighbour. But it is obvious that no such annoyance can result 
from a sale by one coparcener to another." The recent Allahabad decisions proceed 
upon the broad ground that the rule laid down in the Hedaya that " when there is a 
plurality of persons entitled to the privilege of shaffa^ the right of all is equal *" is as 
much applicable when the purchaser is a person having the right of pre-emption as 
when he is a stranger. 

l-^co^^-xJt.<rwosu^-JU V-.*^-V^ ^v.<^a-^ ^"^^.^ 
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Neeeaary 169* A persou who would otherwise be entitled to 

^hiurved^ the right of pre-emption cannot claim the right, unless 

(1^ he has declared his intention to assert the right 
immed;iately on receiving information of the sale (talao-i' 
mowasibat) ; and unless 

(2) he has without any unnecessary delay affirmed 
the intention, referring expressly to the previous talah-i- 
mcmasibat (v), and made a formal demand — 

(a) either in the presence of the buyer or the seller, or 

on the premises in dispute, and 

(b) in the presence of witnesses specif calli/ called upon 

to bear witness (w) to the aemand being made 
(talab-i-ishhdd). 

Explanation I. — The talab-i-mowasibat mn&t be made 
after the sale is completed. If it is made during the 
pendency of negotiations between the seller and the buyer, 
it is of no effect. 

Ameer All, 2nd Ed. Vol. I, page 606. 

Explanation IL — It is not necessary that the talab-d- 
mowasibat or talah-i-ishhad should be made by the pre-emptor 
in person. It is sufficient if it is made by a manager or 
duly authorised agent of the pre-emptor (pc) ; and when the 
pre-emptor is at a distance, it may be maae by means of a 
letter (^). 

Explanation IIL — If the talab-i-ishhad Aq performed in 
the presence of the buyer, it is not necessary that the buyer 
should then be actually in possession of the property in 
respect of which pre-emption is claimed («)• 

Explanation IV. — No particular formula is necessary 
either for the performance of talab-i-mowasibat or talab-i- 
tshhad so long as the claim is unequivocally asserted (a). 

Hed. 550, 551 ; Baillie, 481-487. It is stated in the Hcdaya (p. 550) that '' the 
right of ihaffa is bnt a feeble right, as it is the disseising of acother of his property 
merely in order to prevent apprehended inconvenir pc^s *• (see notes to s. 168, above). 



Cv) Buijub Ati V. Chttndi Chum (189C) 17 Gal 
54 ; Mubarak HuMMoHn v. Kaniz Bano 
(1914)27 AIL 160. 

(•0) Oanga Prasad v. Ajudhia (19C5) 28 AU. 
24 

(») Abadi B^oam ▼. Inam Btgam (1877) 1 AH 
521; Ali Muhammad v. Muhammad 
(1896) 18 Aa 309. See tiMO Harihar \. 



aheo Prasad (1884) 7 AIL 41. where H 
was held thai the pre-emptor 1* boaua bj 
the acts and omIssioDe of his agent 

(V) ayed Wajid v. LaUa Hanuman (1869) 4 B. 
I*. R..A.0 19. . 

(s) (^) AU Muhammad v. Muhammad (1896) 
. • - 18 AIL soa 

(a)>Jog Dtb v. Mahomed (1905) 82 OkI 982. 



\'-J2/N^Art*^ 



Google 



Digitized by ^ 






v^ 



I, \JU r\sLJt^.,.JL>^ 



PRK-BMPTION. 



Ill 



Hence the fonnalities mqsi be strictlj complied with, and there mnst be a clear proof 
of the observance of those formalities (&). The talab-i-motooHbat (immediate demand) 
should be made as soon as tbe fact of the sale is known to the claimant. A delay of 
twelve hours was held in an Allahabad case to be too long (o). And it was held in a 
Calcntta case that where the pre-emptor, on hearing of the sale, " entered his house, 
opened his chest, took ont Rs. 47-4 *" (evidently to tender the amonnt to the buyer)^ 
and then performed the talab-i-rMtoasibatf he was not entitled to claim pre-emption, 
for the delay was quite unnecessary {d) ; see next section. It is not necessary to the 
validity of talab-i-mowaHbat, that it should be performed in the presence of witnesses. 
But it is of the esbcnoe of talab-i-ithhad Giterally, invoking witnesses), that it should 
be performed before witnesses (e). It is also absolutely necessary that at the time of 
making the demand, reference should be nuide to the fact of the talab-t-frnnoasibat having 
been previously nuide, and this necessity is not removed by the fact that the talab-i- 
mowasibat was also performed in the presence of witnesues, and that the witnesses to 
the talab-i'Uhhad are the same (/). The requirements of a talab-i-Uhhad would be 
complied with, if the pre-emptor were to state in the presence of the vendor or the 
vendee, or on the land sold, and in the presence of witnesses : ** I havs claimed pre- 
emption ; I ititt claim it ; bear witness therefore to the fact "^ (y). 

As an illustration of Explanation IV it may be stated that if there are several 
purchasers, it is not necessary that the names of all the purchasers should be enumerated 
at the time either of the first or the second demand. Thus where a pre-emptor 
claimed the right of pre-emption against five purchasers, and the form used was 
" whereas Jagdeb Singh and othen have purchased the property and I claim the right 
of pre-emption ,'' and this was proclaimed in the presence of two only of the purchasers 
and at the empty doors of the other three, it was held that the demand was properly 
made, and that there was nothing equivocal in the formulation of the claim (ft). 

170. It is not necessary to the validity of a claim of Tender of 
pre-emption that the pre-emptor should tender the price at ^luiai 
the time of the talab-i-ishhad ; it is suflftcient that he should 

then declare his readiness and willingness to pay the price 
stated in the deed of sale, or, if he has reasonable grounds 
to believe that the price named in the sale-deed is fictitious, 
such sum as the Court determines to have been actually 
paid by the buyer (i). 

171. The right of pre-emption is extinguished on the Eg^tinetion 
death of the pre-emptor, and if a suit has been instituted by of right am 
the pre-emptor to enforce the right, the suit will abate on ^j^lmptor 
his death. 

BailUe, 499, 530 ; Muhammed Hueain v. Niamat-un-Niua (1897) 20 AU. 88. See 
Code of Civil Procedure, s. 361. 



<&) Jadu Bin0 v. Bajkumar (.Ibfu) 4 R L. &, 

A a 17L 
(«) AU Muhammad r. Taj Muhammad (1816) 

1AIL28», 
(d) Jar/an Khan ▼. Jatibar Meah (1884) 10 OU. 

s»8i. 
ie) Jadu mng v. Bajkumar (1870) 4 BL L. &, 

A. a ITL 



(/) Mubarak Hutam v. Kani» Bono (190A) 27 
AlLltfl 

(p) Mftcnagtiten, p 18^. 

lh)JoQlM> V. Mahomed (IK 5) 82 (kl. 981 

(0 Heera LaU v. MoorutLall (186») 11 W. a 
275; Lajja Pramtdv. Deti Pnuad (im>^ 
8 AIL 2 6; Karim Bakfuh v. Khuda 
BakhMh (1884) 16 AIL 247. 24a 
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Hight lost by 
aoquiegcenee 



172. The right of pre-emption is lost if the pre-emptor 
enters into a compromise with the buyer, or if he otherwise 
acquiesces in the sale (y). But a mere offer by a pre- 
emptor to purchase from the buyer at the sale-price, made 
with the object of avoiding litigation, does not amount to 
acquiescence (fc). 



Right not loft 173- As the right of pre-emption accrues after the 

%efhefirf Completion of a sale, it is not lost by a refusal to purchase 
9aif when the offer is made to the pre-emptor beft)re the 

completion of the sale (Z). 



Suit for 
pre-emption 



174. Every suit for pre-emption must include the 
whole of the property subject to pre-emption conveyed by 
one transfer (7/^). But a person entitled to the right of pre- 
emption is not bound to claim pre-emption in respect of 
all the sales which may be executed in regard to the 
property (ji). 

The principle of denying the right of pre-emption except as to the whole of the 
property sold, is that by splitting up the bargain the pre-emptor would be at liberty to 
take the best portion of the property and leave the worst part of it with the vendee (a). 
" The right of pre-emption was never intended to confer such a capricious choice upon 
the pre-emptor ^ (p). 

Limitation.— A suit to enforce a right of pre-emption must be instituted within 
one year from the time when the purchaser takes physical possession of the property, 
or, where the subject of the sale does not admit of physical possession, when the instru- 
ment of sale is registered (Limitation Act, 1877, sch. II, art. 10). If the subject of sale 
does not admit of physical possession, the suit will be governed not by art. 10, but by 
art. 120 (^). When the person entitled to pre-emption is a minor, the right may be 
claimed on his behalf by his guardian, and the suit must be instituted within the afore- 
said period. The right of pre-emption is extinguished after the expiration of the period 
of limitation, and it cannot be claimed by the minor on attaining majority (Hed. 564), 
notwithstanding (it seems) the provisions of s. 7 of the Limitation Act. The same rule 
would seem to apply in the case of persons suffering from any other legal disability, 
such as lunacy or idiocy. 

Form of decree.— See Code of Civil Procedure, s. 214. The rights of ownership 
vest in the pre-emptor when the payment of the pre-emption price is paid in accordance 
with the terms of the decree, and he is therefore entitled to the mesne profits from the 



m Habib-un-nissa v. BarUat Ali (1888) 8 AIL 

275. 
(fc) Muhamad Xasir-ud-din v. Abdul Hasan 

(1894) 16 AR ?00 ; Muhammad Yunus v. 

Muhammad ri«7«r(1897) 19 All. 3?1 
(0 Abndi Betj<Jim v. Inam Begam (.1877) 1 AIL 

521. 
(m) DuTija Prasad v. Munsi (18H4) 6 Aa 423. 



(n) Amir Hasan v. Hahim Bahhsh (1897)19 

AIL 466. 
(o) Sheobharos v. JUioh Bai (1886) 8 AH 462. 
(p) Durfia Prasad v. MunH (1884) 6 AIL 423, 

at p. 426. 
(a) Batul Begam v. Mansur AH (1901) 24 Aa 

17 ; KaunsUta v. Gopai (19C6) Aa W. N. 

7J. 
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date of payment, though he may not have obtained poRsession till some time after : > 

Deohinandan v. Sri Bam (1889) 12 All. 234. See also Wasir Khan v. Kale Khan 
(1893) 16 All. 126. 

OM 175- When it is apprehended that a claim for pre- Legal device 
emption may be advanced by a neighbour, the vendor may ^^\^^^^^^ 
sell the whole of his property excluding a portion, however 
small, immediately bordering on the neighbour's property, 
and thus defeat the neighbour's right of pre-emption. 

Hed. 563; BaUlie, 505. 

176. (1) If both the vendor and pre-emptor are Sunnis, sect-iaw as 
the right of pre-emption is to be determined according to 9^^^^^^'^, 
the Sunni law, and if both the parties are Shiahs (r), the ^^'^^ 
right of pre-emption is governed by the Shiah law (5). 

(2) If the vendor and pre-emptor do not both belong 
to the same sect, the right of pre-emption is to be deter- 
mined according to the law of the sect to which the 
pre-emptor belongs. Thus if the vendor is a Sunni and 
the pre-emptor a Shiah, the right of pre-emption is to be 
determined according to the Shiah law (<), and if the 
vendor is a Shiah and the pre-emptor a Sunni, the right of 

{)re-emption is to be determined according to the Sunni 
aw {u). 

(3) The personal law of the buyer is immaterial in 
these cases (v). 

The following are the two main points of distinction between the Sunni and the 
Shiah law of pre-emption : — 

(1) According to the Shiah law no right of pre-emption exists in the case of 
property owned by more than two co-sharers (to). 

(2) The Rhiah law does not recognize the right of pre-emption on the ground 
of vicinage (w). 



(r) See Oovind Dayal t. Jnayaiulkih (1886) 7 

AIL7751 
(«) AVbaa Ali y. Maya Bam (1888) 12 AIL 229. 
(0 Qurban v. Chote (1899) 22 Afl. 102. 
(u) Jog Deb y. Ma?umed (19C5) 82 OaL 982. 
vv) (ToMnd Dayal y. InayaMUah (1885) 7 Aa 



775 ; Jog Deb y. Mahomed (1905) S2 CaL 
982. But see KudrattMa y. Mahini 
Mohun (1869) 4 R L. R 1<4 

(tc) Abbaa Ali y. Maya Bam (1889) 12 AIL 229. 

(03) Qurban y. Ohote (1^99) 22 AIL 102. 
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CHAPTER XII. 
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Marriage, Dower, Divorce and Parentage. 
A. — Marriage. 



n 



" Marriage ' 
jiifined 



'^^i> 
.^•>^ 



IFAo may 
contract a 
marriage 



177. Marriage is a contract, which has for its object 
the procreation and the legalising of children. 

Hed. 25 ; Baillie, 4. Marriage under the Mahomedan law being merely a 
contract, it is necessary that there should be " freedom of contract.*^ Hence a marriage 
brought about under coercion or fraud may be set aside at the instance of the party 
whose consent was so caused (Baillie, 4). 

^ 178. Every Mahomedan of sound mind, who has 
attained puberty, may enter into a contract of marriage. 

Puberty is presumed, in the absence of evidence, 
on completion of the age of fifteen years. 

Baillie, 4; Hed. 529. The decision in Ahdooi Oahab v. Flias Banco (1867)8 
W. R. 301, following probably Macnaghten's opinion (p. 62), that puberty is presumed 
on completion of the siteteenth year, is obvioutily erroneous. 

Note that the provisions of the Indian Majority Act, 1875, do not apply to 
matters relating to marriage, dower, and divorce. See notes to s. 89 above. 

Proposal and lH,t5^^79. Whether or not there may have been a proposal 
acceptance and acceptance to marry at some future period (which con- 
stitute wnat is known in other systems of law as a promise 
to marry), it is essential to the validity of a contract of 
marriage that there should be a proposal and acceptance 
made at the same meeting with the object of establishing 
immediate marital relation between the parties. And it 
appears that until such relation is establisned, the parties 
are at liberty to withdraw from any promise they may have 
made to marry, and that no suit will lie for damages for 
breach of such a promise. 



Hed. 25, 26 ; BaUlie, 10. 



Witnesses 



invalid, but not void. 



marriage 



witnesses is 



contracted without 

Baillie, 155. As to the legal effect of an invalid marriage, see s. 189 below. 



VI 




Capacity to 
marry 



^ 1 .181. It is necessary to the* validity of a marriage that 



the woman must not be the, wife of anoth^ 







Uc^ 



tner man, 



and that 
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MARRIAGE. 115 

the man must not be the husband of four wives, that being 
the full number of wives permitted by Mahomedan law. 

Hed. 31 ; Baillie, 27, 31. An agreement between a Mahomedan husband and 
wife at the time of marriage that the wife should be at liberty to divorce herself from 
the husband, if he married another wife, is valid (y). 



\ 



182. A marriage with a widow or a divorced woman Marriage ' \ 

before the expiration of the period of iddat, which it is during iddat ^^^^^ 
incumbent upon her to observe on the death of her husband I 

or on divorce, is void.(J>]\ Unjl>^ a«u^ i^--n>i--A 'i^ ^^^ -^nrvi 

Explanation. — ^The tddat of a woman arising on divorce 
is three courses, if she is subject to menstruation ; if not, 
it terminates at the expiration of three months from the "^.^^^^ i * 
date of divorce. The tddat of a woman arising on widow- ^ ^^J^*'*^^^^^'^ 
hood is four months and ten days. But if the woman be 
pregnant, the period of 2iic?a< does not terminate until after ^^^^ 

delivery. ^_,,^ U>. ^2> \5^^f^^^'2^ 

Hed. 128, 129 ; Baillie, 37, 350-356. . ^-^^^'^''^^J^ -\ x^^^l^^^ C W ^ <►< ^J^' ^'^ . 

ti(^\l83. (1) A Mahomedan may contract a valid marriage inference of 
with a woman who believes in a revealed religion (that is, ^^'*^*^* |* ^ 
Christianity and Judaism), but not with an idolatress [or r^^ 
perhaps a fire-worshipper]. But a marriage with an v^^^^^*| ^^ 
idolatress [or a marriage with a fire-worshipper, if such T^*'^''^'^^^ \ 
marriage is not lawful from the first] is not void, but 
merely invalid. 

(2) The marriage of a Mahomedan female with a o \^ 
non-Mahomedan, whether he be a Christian, a Jew, an ^^v v^ (.«vii^ 
idolater, or a fire-worshipper, is invalid, but not void. .• /Njns>-^*'^^ ' ^ 

Hed. 30 ; Baillie, 40. When either party to a marriage is a Christian, the 
marriage most be solemnized in accordance with the provisions of the Indian Christian 
Marriage Act XV of 1872 ; otherwise the marriage is void (s. 4). If the marriage is 
solemnized in accordance with those provisions, it will be valid^ though it be the 
marriage of a Mahomedan female with a Christian. But if the marriage is not so 
solemnized, it will not be valid, though it be the marriage of a Mahomedan male with a 
Christian woman. 

As to the legal effect of an invalid marriage, see s. 189 below. 

"^^ 184. A man is prohibited from marrying ^1^ his prohibited 
mother or his grandmother, how hie:h soever ; f 2 ) his ^egreee of 
daughter or grand-daughter, how low soever ; his sister 



contanguin^ty 



CV) Pocnoo Bibee t. Fyet Buk»h (1874) 15 | Maflattaia (1871) 7 a L. R. 442. 

a It. a Ap[k 5; Badaranniam v. • 
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whether fall, consanguine or uterine ; (4) hie niece or 
great-niece, how low soever ; and (5) his aunt or great- 
aunt, how high soever, whether paternal or maternal. 

Hed. 27 J Baillie, 23. 

•^ ^ 185. A man is prohibited from marrying (1) his 

wife's mother ^ grandmother, how high soever ; (2) his 
^ gyUjL'v*-^ wife's daughter "^l^^and-daughter, how low soever f (3) 
• cfiw/vKA^^^oJ^V *^^ ^^^^ ^^ ^^® fatOT^ or paternal grandfather, how high 

soever ; and (4) the wife of his son, or of his son's son or 

daughter's son, how low soever. 

Hed. 28 ; Baillie, 24-29. 



Prohibited 
degrees of 
affinity 



^ 



Prohibition 
on the ground 
of fosterage 



ST 186. Fosterage is as much a bar to a lawful marriage 
as consanguinity, except in the case of certain foster- 
relations, such as a sister's foster-mother, or a foster-sister's 
mother, or a foster-son's sister, or a foster-brother's ^sister, 
with any of whom a lawful marriage may be contracted. 

Hed. 68, 69 ; Baillie, 194. 

Additional 3? 187. It is not lawful for a man to have two wives at 
f7^*^f^^ same time who are so related to each other Jhat, if one 

^ \^V^^^^ them had been a male, they could not have lawfully 

o-X^^^'''''''^^^ intermarried. 

V^^^^ Hed. 28, 29 ; Baillie, 31, 153. Thus a man is proKibited from marrying his wife's 

sister during his wife's lifetime. The children of such a marriage are illegitimate and 
cannot inherit; Aizunnissa v. Karimunnissa (1895)23 Cal. 130. But if the wife be 
divorced or dead, he may marry her sister. 



£ffeet of a 

vaiid 

marriage 






Effect of an 

invalid 

marriage 



188. A valid marriage confers upon the wife the 
right of dower, maintenance and residence in her husband's 
house, and imposes on her the obligation to be faithful and 
obedient to her husband, and to admit him to sexual inter- 
courseA. It creates between the parties reciprocal rights of 
inheritance, but it does not confer on the husband any 
interest in the wife's property. 

Baillie, 13 ; ^. v. J?. (1896) 21 Bom. 77, 84. 

189. (1) An invalid marriage fas distinguished from 
a valid marriage) may be terminated oy a mere repudiation 
on either side. It does not confer any rights on either 
party to inherit from the other, nor does it entitle the woman 
to dower, unless the marriage has been consummated. 
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(2) An invalid marriage (as distinguished from an 
tllegcU marriage) has this effect that children born during 
the continuance of the contract are regarded as legitimate. 

Baillie, 156, 167. As to which marriages are invalid, see 88. 180 and 183 above. 

Marriage of Minors. 

190. A boy or a girl who has not attained puberty Carriage of 
(hereinafter called a minor), is not competent to enter into ^^^^' 

a contract of marriage, but he or she may be contracted in 
marriage by his or her guardian. 

See notes to s. 178 above. 

191. The right to dispose of a minor in marriage Ouardiaw^ 
belongs successively to the (1) father, (2) paternal grand- ^^^ ^rriage 
father how high soever, and (3) brothers and other male 
relations on the father's side in the order of inheritance 
enumerated in the Table of Residuaries. In default of 
paternal relations, the right devolves upon the mother, 
maternal uncle or aunt, and other maternal relations within 

the prohibited degrees. And in default of maternal kind- 
red, it devolves upon the Government. 

Hed. 36, 39. It is doubtful whether the right to dispose of a minor in marriage 
is lost by the apostasy of the guardian from the Mahomedan faith. Under the 
Mahomedan law proper, an apostate has no right to contract a minor in marriage 
(Hed. 392). On the other hand, it is enacted by Act XXI of 1850, that no law or usage 
shall inflict on any person, who renounces his religion, any " forfeiture of rights or 
property ,'•' and it was accordingly held by the High Court of Calcutta in Muohoo 
V. Arzoon (s), that a Hindu father is not deprived of his right to the custody of his 
children by reason of his conversion to Christianity. In a subsequent case, however, 
decided by the same Court, but without any reference to Muohoo's case, it was held that 
a Mahomedan, who had become a convert to Judaism, was disqualified by reason of his 
apostasy from disposing of his daughter in marriage (a). In a recent Bombay case, it 
was held, following Muohoo^s case, that a Hindu convert to Mahomedanism was not 
disqualified from giving his son in adoption to a Hindu (Jb). It is submitted that the 
right to contract a minor in marriage is a '' right ^^ within the meaning of the above 
Act, and that the decision in Muohoo'i case, followed in the Bombay case, is the correct 
one. 



^^ 






192. When a minor has been disposed of in marriage MarHage 
by the father or father's father, the contract of marriage is ^^faoer^^^^ 

1 — ■ — ■ and grand- 

Cz) (1866) 5 W. R. 235. I R. 160. father 

(a) In the matter of Marin BiM (1874) 13 B. L. | (0) Shamsing v. Santdbai (1901) 25 Bono. 551. 
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valid and binding, and it cannot be annulled by the minor 
on attaining puberty. 

Hed. 37 ; Baillie, 50. 

Marriage 193. When a marriage is contracted for a minor by 

ly^^her"^^^^^ any guardian other than the father or father's father, the 
guardiam miuor has the option of repudiating the marriage on 

attaining puberty. This is tecnnically called the " option 

of puberty." 

The right of repudiating the marriage is lost, in the 
case of a female, if she has remained silent after attaining 
puberty. But in the case of a male, the right continues 
until he has ratified the marriage either expressly or 
impliedly as by payment of dower or cohabitation. 

Hed. 88 ; Baillie, 61. 



Effect of 
repudiation 






Marriage 
of lunatioe 



\\ 194. When the " option of repudiation " is exercised, 
the marriage is dissolved from the moment of repudiation. 
But the marriage is valid until repudiation, and in the event 
of the death of either party before repudiation, the other 
is entitled to all the rights of inheritance. 

Baillie, 60. It is, no doubt, stated in the Hedaya (p. 37) that " in dissolving the 
marriage, decree of the Eazee is a necessary condition in all cases of option exerted 
after maturity .'^ " But the Radd-ul-muhtar " (Vol. II, p. 502) " explains it by saying 
that a judicial declaration is ... . needed [only] to provide judicial evidence in order 
to prevent disputes,*^ and it has accordingly been held by the High Court of Calcutta 
that a judicial order is not essential to effect the cancellation of a marriage contracted 
by a guardian on behalf of a minor (o). It is, therefore, clear that a girl, who has been 
disposed of in marriage during her minority, and who repudiates the marriage en 
attaining puberty and marries another person, cannot be convicted of bigamy, though 
the repudiation may not have been confirmed by a judicial order (d). 

Shiah lato. — Under the Shiah law, when a minor is not given in marriage by the 
father or the father'^s father, the marriage is invalid until it is ratified by the minor by 
positive assent on his attaining puberty, and if the minor dies without ratifying the 
marriage, the other party to the marriage is not entitled to inherit to the deceased (e). 

195. The provisions of sections 190 to 194, relating 
to the marriage of minors, apply mutatis mutandis to the 
marriage of lunatics. 

Baillie, 50-64. 



Co) Badal AurcU v. Queen-Bmtfreaa C1891') 19 
CaL 79. 






(e) Mulka Jehan v. Mahomed (187 Sapc Vol. 
LA. 192. 
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Maintenance of Wives. ^ ^ - ^ ^ 

196. The husband is bound to maintain his wife iru$ban(pf 
(unless she is too young for matrimonial intercourse) (/), ^^i,^ain hu 
so long as she is faithful to him and obeys his reasonable wife 
orders ; but he is not bound to maintain a wife who refuses 
herself to him (g), or is otherwise disobedient (h), unless 
the refusal or disobedience is justified by non-payment of 
" prompt '* dower (i). 



Order for 
maintenance 



197. If the husband neglects or refuses to maintain 
his wife without any lawful cause, the wife may sue him 
for maintenance in a civil Court, but she will not be 
entitled to a decree for past maintenance, unless the claim 
is based on a specific agreement (J ). Or, she may apply 
for an order oi maintenance unaer the provisions of the 
Code of Criminal Procedure, 1898, section 488, in which 
case the Court may order the husband to make a monthly 
allowance for her maintenance not exceeding fifty rupees. 

198. The wife is entitled to maintenance during the Maintenance 
tddat consequent upon divorce (fc) ; but the widow is not ^^^^^ ^^^* 
entitled to maintenance during the iddat consequent upon 

her husband's death (J). 

As to the period of iddat ^ see s. 182 above. When an order is made for the 
maintenanoe of a wife under s. 488. of the Criminal Procedure Code, it will cease to 
operate, in the case of a divorce, on the expiration of the period of iddat, but not 
earlier (m). 

Restitution of Conjugal Rights. 

SO'C. 199. (2) Where a wife shall have without lawful cause Suufor 
ceased to cohabit with her husband, the husband may sue l^l^^f^li 
the wife in a civil Court for the restitution of his conjugal right* 
rights (n). 

77' (^) Cruelty, when it is of such a character as to 
render it uqsafei for the wife to return to her husband's 
dominion, is a valid defence to such a suit. " It may be, 
tooj tn£^' gross failure by the husband of the performance 



f 



r 

(V) 



,Ulle, A?. 
B. cme) 21 ^HT; 77, at pt 82. 
) Ataooi F^Uh y. Za^nneisa (1881) 6 GaL 



(0 Affa Mahomed Jafftr v. KofAwm Beebee 

(1897) 25 Cal 9. 
(m) Id re Abdvl AU (1888) 7 Bom. 180 ; In the 

matter of Din Mtthammad (1882) 5 AIL 

226 : Shah Abu V. mfai BiM (1896) 19 

Aa 50. 
(n) Moonehee Budoor Buheem ▼. Shumeoon- 



tt ' nteao Bei;am (1867) 11 M. I. A. 6»i ti f\ a 
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^.^ 



" Dower" 
defined 



of the obligations wJiich the marriage contract imposes on 
him (s. 188) for the benefit of the wife, might, if properly 
proved, afford good grounds for refusing to him the assist- 
ance of the Court " (o). 

5^(3) An agreement entered into before marriage by 
which it is provided that the wife should be at liberty to 
live with her parents after marriage is void, and does not 
afford an answer to a suit for restitution of conjugal rights 
(jp). Similarly an agreement entered into after marriage 
between a husband and wife who were for some time prior 
to the date of the agreement living separate from each 
other, providing that they should resume cohabitation, but 
that if the wife should be unable to agree with the husband, 
she should be free to leave him^ is void, and does not constitute 
a defence to the husband's suit for restitution of conjugal 
rights (g). 

^t»^ (4) Non-payment of prompt dower is a defence to a 
suit for restitution of conjugal rights, but in this sense only 
that the Court will not pass an absolute decree for restitution 
but one conditional upon payment of the dower (r). But 
if the marriage is consummated, non-payment of prompt 
dower is no defence at all to such a suit {s). 

Before leaving this subject, it may be noted that a suit for jactitation of marriage 
will lie in a Civil Court in British India. " There can be no doubt that unless a man 
is entitled by means of the Civil Couria to put to silence a woman, who falsely claims 
to be his wife, the man and others may suffer considerable hardship, and his heirs may 
be harassed by false claims after his death." " The Court trying such a suit will of 
course take care, before granting a plaintiff a decree, to see that it is strictly proved 
that the defendant did seriously allege that the disputed marriage had taken place, and 
that the plaintiff did not acquiese in the claim or allegation of the defendant as to the 
disputed marriage, and, further, that in fact no marriage had taken place between the 

B. — Dower. 

c 

Mahr or Dower is a sum of money or other 
which the wife is entitled to receive from the 



.^' 



parties'' it). 



11(1 200 

property 



nusband in consideration of the marriage. 



See Baillie, 91, and per Mahmud, J., in Abdul Kadir v. Salima (1886), 8 All. 
149, at p. 157. 



(o) Moonahee Btuloor Buheem v. Shumsoon- 
nissa Bepam (1867) 11 M. L A. 551: 
Mehercaty v. Sakerkhanoobai (1905) 7 
Bom. L. R. 602, 60a 

(p) Abdta ▼. EuMenU (1(04) 6 Bom. L. R 
72a 

(g) Metimaiy ▼. Sdkerkhanoobai il90ti) 7 Bom. 
L.R.602. 



(r) Abdtd ▼. Huaambi (1904) 6 Bom. L. a 
728 ; MeheraUy v. Sakerhhanoobai (1905) 
7 Bom. L. R 602. 61L 

(«) Bai Hansa v. AMuUa (1905) 80 Bom. 122. 

(0 Mir AtmcU AU v. Mahmud-ul-niua, 
(1897) 20 AIL 96. 
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Marria^ ander the Mahomedan law is a civil contract (s. 177 ante)^ and it is 
likened to a contract of sale. A sale is a transfer of property for a price. In the 
contract of marriage, the " wife '' is the property, and the " dower ^ is the price ; see the 
Allahabad case cited above. 

Under the Mahomedan law, a husband may divorce his wife at any time he 
likes without assigning any reason. The object of dower is to serve as a check upon the 
capricious exercise by the husband of his power to dissolve the marriage at will. To 
attain this end, it is usual to split the amount of dower into two parts, one payable 
on demand, and the other payable on the dissolution of the marriage by death or 
divorce. See s. 204. 

201. The husband may settle any amount he likes f^^^-^ 
by way of dower upon his wife, though it may be far 
beyond his means to pay, and though nothing may be left 
to his heirs after payment of the stipulated amount ; but 
the amount should not in any case be less than ten dirms. 

Bed. 44 ; Baillic 92 ; Sugra Bibi v. Masuma Bibi (1877), 2 All. 573. A dirm is 
*' a silver coin generally in value about two pence sterling'' ; Johnson's Persian, Arabic, 
and English Dictionary. It is equivalent in weight to forty-eight barleycorns (Jau) 
according to the following table : 1 dirm=6 dang$ ; 1 dang =2 carrots ; 1 carrat=2 
taswig$; and 1 taswig = 2jaus. 

Shiah lata — Under the Shiah law, there is no fixed Ifgal minimum for dower. 
(BaiUie, Part H, 67, 68.) 

^1^202. The amount of dower may be fixed either before ^^^Zd^^er 
or at the time of marriage, or even subsequent to the marriage 
marriage (w). 

203. If there is no express stipulation as to the "d^^^^ 
amount of dower, the wife is entitled to " proper" dower 
( mavr-in-inislX even though the marriage may have been 
^contracted on the express condition that she should not 
claim any dower. , In determining what is " proper" 
dower, regard is to be had to the amount or value of dower 
that may have been settled upon other female members of 
the wife's father's family, such as her paternal sisters or 
aunts. 

Bed. 45, 53 ; Baillie, 91, 95. 

Shiah law.— The "proper dower" under the Shiah law should not exceed 500 
dirm (Baillie, Part II, 71). 

M o 204. The amount of dower is usually split up into J^otoer 
two parts, one called " prompt," which is payable on "SJ/JJ^^?**^ 

(u) Kamar-un-^isaa y. Husaaini BU4 (1890) 8 AD. 286. 



Digitized by 



Google 



122 



MAHOMEDAN LAW. 



of "prompt'' 
dower 



Bower ai 
debt 



demand, and the other, called " deferred," which is payable 
on the dissolution of the marriage by death or divorce. 

When it is not specified whether the dower is to be 
" prompt" or " deferred," the rule is to regard the whole as 
" prompt." 

In support of the second proposition set out aboye, see the Privy Council decision 
in Mirza Bedar Bukht v. Mirta Khurram Bukht (1879) 19 W. R. 315, and the Fnll 
Bench decisions in Abdul Kadir v. Salima (1886) 8 All. 149, at p. 158, and Masthan 
Sahib y. Assan Bibi (1899) 23 Mad. 371. On the other hand, it has been held in two 
Allahabad cases, both decided in 1877, that when, at the time of marriage, it is not 
specified whether the dower is " prompt '^ or " deferred,*^ payment of a portion only of 
the dower must bs considered " prompt,^ and the amount thereof is to be determined 
with reference to the position of the wife and the aggregate amount of the dower, what 
is customary being at the same time taken into consideration (v). Accordingly, in one of 
those cases, the Court determined that one-fifth only of a dower of Rs. 5,000 should be 
considered " prompt,'' the wife having been a prostitute, and, in the other, it held 
(following Baillie, p. 126) that a third of a dower of Rs. 51,000 was reasonable as 
'* prompt '' dower. Similarly it has been held in a Bombay case, decided in 1865, that 
no specific amount of dower having been declared " prompt," one-third of the whole 
might be considered " prompt (w). The Bombay case was decided several years before 
the Privy Council case cited above, and the latter case does not appear to have been 
brought to the notice of the Court in the two Allahabad cases referred to above. The 
point, however, may now be taken as settled by the decision of the Privy Council in 
Mirza Bedar''* case. 

M 205. Though the wife is bound, as a necessary 
consequence of the marriage, to render conjugal rights to 
her husband, she may reiuse herself to her husband, if 
the " prompt " dower is not paid when demanded ; but 
once the marriage is consummated, she has no right to 
refuse herself to her husband, though the " prompt " 
dower may not be paid. 

Sv^ section 1^9 ante^ and the cases there cited. 



(Tait 



206. The widow's claim for dower is only a debt 
chargeable against the husbaiid's estate, and it must, like 
other debts, be paid before legacies and before distribution 
of the inheritance. 

See the cases cited in the next section. Bee also Bhola Nath v. 2i£aqbHl'um'%i$$a 
(1903) 26 All. 28. A dower-debt has no priority over other debts (Macnaghten, p. 274). 



(v) EUlan V. Mathar Btuain (1877) 1 AIL 483 ; 
TauAk-un-Niaaa v. Ohuiam Kambar 
(18t7)lAlL506. 



(ic) Fatma BU4 y. aadruddin (1865) 2 R H. a 
291. 
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207. The widow's claim for dower does not entitle ^^^' 
her to a lien on any specific property of her deceased retention 
husband. But when she is in possession of the property of 
her deceased husband, having obtained such possession 
lawfully and without force or fraud, and her dower or any 
part of it is due and unpaid, she is entitled as against the 
other co-heirs of her husband to retain that possession until 
her dower is paid (x). The right of retention is extinguished 
on payment of the dower-debt, but the widow is then bound 
to account to the other heirs for the profits received by 
her from the property (y^. 

Explanation. — Possession is not lawful within the 
meaning of this section, unless it has been delivered by the 
husband or by the other heirs after his death, or unless it 
has been obtained by the widow under an agreement with 
her husband, or with the consent or acquiescence of the 
other heirs ; but it will be presumed to be lawful, unless 
the contrary is shown (z). 

Illuitration. 

A dies leaving a widow and a sister. Some time after A'^b death, the widow 
applies to the Collector to have certain lands forming the entire estate of A registered in 
her name, alleging that she has bsen in possession of the lands hy right of inheritance' 
and also on account of her dower. The application is opposed by the sister, bnt the 
lands are registered by the Collector in the widow's name. After ten years, the sister 
sues the widow to recover her share (three-fourths) in the estate of A. The widow 
contends that she is entitled to continued possession and enjoyment of the estate until 
payment of her dower. The widow is entitled to retain the possession until her dower 
is satisfied, and the cisterns suit must be dismissed ; Behee Bachun v. Sheikh Hamid 
(1871) 14 M. I. A. 377. [Here the widow was in possession at the date of the suit, and 
the Privy Council held that the possession was lawful, though the sister had opposed the 
application of the widow to have the property transferred in her name. The reason 
would appear to be that the sister took no steps whatever for a period of ten years to 
interfere with the widow^s possession, and this would amount to acquiescence on the part 
of the sister : ib,, pp. 383, 388, 389.3 

The language of the first portion of this section is taken almost verbatim^g:om 
the head-note of Amani BeganCs case reported in 16 All. 225, which sets out the effect 
of the decision in the Privy Council case cited in the above illustration. In that caoe 
their Lordships said : '^ The appellant (widow) having obtained actual and lawful 
possession of the estates under a claim to hold them as heir and for her dower, their 
Lordships are of opinion that she is entitled to retain that possession until her dower 16 
satisfied It is not necessary to say whether this right of the widow in 

(X) BeftM Bachun v. tSheikh Hamid (1871) 14 | (t) Amanat-un-Nis$av. lkuhir-wi-ni»9a(lB»A') 

ILL A 377. I 17 A]L 77; Muhammtd KaHm uUah 

(y) J&i, pk 884. I KfMn ▼. Amani Begam (1895) 17 AIL 9S. 
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Nature of the 
above right 



Limitation 



possession is a lien in the strict sense of the term, although no doobt the right is so 
stated in a judgment of the High Court in a case of Ahmed Hoottein v. Mutiwnat 
Ehodeja (10 W. R. 369). Whatever the right may be called, it appears to be founded 
on the power of the widow, as a creditor for her dower, to hold the property of her 
husband, of which she has lawfully, and without force or fraud, obtained possession, 
until her debt is satisfied with the liability to account to those entitled to the property, 
subject to the claim for the profits received.'' 

^^^^"^208. (i) The right of the widow to retain posBession 
of her husband's property until satisfaction of tne dower- 
debt, does not carry with it the right of selling or mortgag- 
ing the property (a). 

(2^ The right of retention is entirely a personal one, 
and it cannot therefore be transferred by sale, gift, or 
otherwise {h). And the right being a personal one, it 
becomes extinct on the widow's death, and it cannot 
therefore pass to her heirs on her death (c). But the right 
to recover the dower (as distinguished from the right of 
retention"), is a right to property, and it will pass to her 
heirs on ner death. 

(5) The widow's right of retention is not a right of 
lien such as is obtained by a mortgage. Hence a mortgagee 
from her husband is entitled to sell the mortgaged property, 
though she may be in possession of that property under a 
claim for her dower, and she is not entitled to retain 
possession of such property as against a purchaser from the 
mortgagee (d). 

(4) The mere fact that the widow is in possession of 
her husband's property under a claim for her dower, does 
not preclude her from maintaining a suit to recover the 
amount of the dower (e). 

j1 299. (1) The period of limitation for a suit to 
recover "prompt" or "exigible" dower is three years from 
the date when the dower is demanded and refused, or, 
where during the continuance of the marriage no such 
demand has been made, when the marriage is dissolved 
by death or divorce. 



(a) ChuM Bibi v. Manw-wn-niwa (1894) 17 

AiLia 

(b) AH Muhammad v. AxituUah (1883) 6 AIL 

50. 



(«) Badi AH V. Akbar Ali (1898) 20 AIL 262L 
(cZ) Amter Ammal t. Sankaranarayanan 

(1900) 26 Mad. 65a 
(e) Ghulam Ali v. Hagir-td-Nitaa (1901) 23 

AIL 432. 
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(2) The period of limitation for a suit to recover 
"deferred" dower is three years from the date when the 
marriage is dissolved by death or divorce. 

Limitation Act XV of 1877, Sch. II, arte. 103, 104, 

C. — Divorce. C^o -^^ 

c?^210. The contract of marriage under the Mahomedan ^ff^rent 
law may be dissolved in three ways : (1) by the husband divorce 
at his will, and without the intervention of a Court of law ; 
(2) by mutual consent of the husband and wife, also with- 
out the intervention of a Court ; or (3) by a judicial decree 
at the suit of the husband or wife. But the wife cannot 
divorce herself from her husband except by obtaining a 
judicial decree in that behalf. 

When the divorce proceeds from the husband, it is 
called tqlok (ss. 211-216) ; and when it is effected by 
mutual consent of the husband and wife, it is sometimes 
called J chula (s. 217) and sometimes mubarat (&. 218). 

L ^ A divorce may be effected by writing as well as by word of mouth. As an 
illustration of a divorce by writing, see Sardbai v. Bahiahai ( /> 

211. Any Mahomedan of sound mind who has Divorce by 
attained puberty, may " divorce his wife without any ^"^"^ 
misbehaviour on her part or without assigning any cause." 

Macnaghten, p. 59 ; Hed., 75 ; Baillie, 208. It is essential to the validity of a 
talak that the husband should have attained pubsrty. 

[;\212. No special expressions are necessary to constitute form oftaiak 
a valid talak ; but it is necessary that the words used must ^^^^*^^'*^ 
clearly indicate .the intention of the husband to dissolve the 
marriage (^r). 

It has been held by the High Court of Calcutta that 
the words of talak must be addressed to the wife (A). 

On the other hand, it has been by held the High Court 
of Bombay that it is not necessary for the validity of a talak 
that the declaration of talak should be actually made to the 
wife (i). 



(/) (W05) 80 Bom. 537. 

(Sn ittrahim v. 8ytd BOA (1888) 12 Mad. 63. See 

also Hama Ali v. InMamn (1878) 2 AH 

71, where Uie words "Thou art my 

cooaln, the daughter of my nude, if thou 



goeat to thy father*! house without my 
consent ** were held sufficient to consti- 
tute a divorce. 
i,K) Furzund v. Janu Bibee (1878) 4 OaL 58a 

C*)r • -^ " — 



Sarabai v. Babtabai, (1»0B) 80 Bom. 587. 

A*Sc^ ^^ ^c^n^ V-—. <^-=^ ^ Hf'^'^'Si^ 
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O ^ Thus wheie a Mahomedan beloDging to the Hanafi sect went to a Kaii with two 
witnesbes, and after pronoancing the divorce of his wife in her absence bad a talaknama 
written out by the Kaei which was duly signed and attested by witnesses, it was held 
that the fact that the declan^tion of talah was not actually made to the wife, bat 
in her absence to the Easi and the witnesses, did not vitiate the divorce ; ** such a 
writing," it was said, " ev»n though not communicated to the wife, effects an irrevocable 
divorce asfrofn the date of the doeumewt " («.) 

Divoreehy f 213. The divoFce by talak^ when the marriage is 
Iffeeted^ consummated, may be effected in any of the three following 
ways : — 

(1) by a migle declaration of talakj followed by 
abstinence from sexual intercourse for the period of iddat 
(called talah ahsan) ; or, 

(2) by a declaration of talak repeated three timesj once 
during each successive tahr (period between menstruation), 
and accompanied by abstinence from sexual intercourse 
until the third pronouncement (called talak hasan) ; or, 

(3) by a declaration of talak repeated three times at 
shorter intervals or even in immediate succession (/) (called 
talak-ul'hidaat). But the triple repetition is but one of the 
forms by which the irrevocability which is the essential 
feature of talak-ul-hidaat is indicated, and a talak-ul-bidaat 
is none the less valid though it may be pronounced by a 
single declaration, provided it clearly indicates an intention 
irrevocably to dissolve the marriage {k). 

When the marriage is not consummated, the divorce 
may be accomplished by a single declaration of talak. 

Hed. 72, 73, 83; Baillie, 206. As to iddia, see s. 160, above. 

The Hanafis divide talah into talah-ut-SHnnatj that is, talah according to the 
rules laid down in the iunnat or traditions, and talah-ul-bidaat, that is, heretical or 
irregular talah. The talah-uS'SHnnat is again sub-divided into ahsan, that is, most 
proper, and hasan, that is, proper. The 'talah-ul-bidaat or irregular divorce is good 
in law, though bad in theology. In the case of talah ahsan and talah hasan, the 
husband has an opportunity of reconsidering his decision, for the talah in both these 
cases does not become absolute until a certain period has elapsed (s. 214), and the 
husband has the option to revoke it before then. But the talah-ul-bidaat becomes 
irrevocable immediately it is pronounced (s. 214). The essentia] feature of a talah-ul- 
didaat is its irrevocability. One of the tests of irrevocability is the repetition three 

(ii) Sarabai v. Jiabiabai (19C5) ?0 Bom. 537. I C^) Sarabai r. MabUOai (1905) 80 Bom. 5S7. 
0) See In re Abdul AU (18«3) 7 Bom. 180. I 
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times of the formala of divorce. But the triple repetition is not a necessary condition 
of tdlak'Ul'hidaat, for the intention to render a tdlak irrevocable may be expressed 
in other ways also. Thns if a man says : " I have divorced you by a tdlah-i-hain 
Cirrevooahle divorce)'^, the tdlak is tdtak-i-hidaat, and it will take effect immediately 
it is pronounced, thoagh it may be pronounced but once. Here the use of the expres- 
sion *^ bain (irrevocable) ^^ manifests of itself the intention to effect an irrevocable 
divorce. It may here be said that a taJak by writing belongs to the class of tdlah- 
ul'hidaatf for in the absence of words showing a different intention, the writing must 
be presumed to take effect from the time of its execution. (See sec. 214A). 

It is not essential to the validity of a talak ahsan or tdlah'Ul'bidaat, that it 
should be pronounced during the period of tahr (Red, 74). But when the tdlak-ul' 
bidaat is pronounced daring the period of menttruatioHf the talak loses its character 
of irrevocability, and it may be revoked at the option of the husband at any time 
before the expiration of the period of idaat, being the period within which a talah 
may be revoked : see next section. 

The latter portion of d. (1) and the first part of d. (3) are taken almost verbatim 
from Bir B. E. Wilson^s Digest of Anglo-Mahomedan Law. 

Shiah Zato.— The Shiah lawyers do not recognize the validity of talak-ul- 
bidaat (p). Talah under the Shiah law must be pronounced in the presence of two 
competent witnesses (Baillie, Part n, 113). 

0^214. (1) The talak called ahsan becomes complete JHvoreeby 
and irrevocable on the expiration of the period of iddat. Ifr^tcMe 

(2) The talak called hasan becomes complete and 
irrevocable after the third pronouncement, and it is not 
suspended until completion of the zddat. 

(3) The talak-ul-btdaat becomes complete and irrevo- 
cable immediately the repudiation is made, if such 
repudiation was made during the tahr of the wife and the 
husband had no intercourse with her during that period ; 
in other cases, it becomes complete on the expiration of the 
period oiiddat 

Until a talah becomes complete, the husband has the 
option to revoke it, which may be done either expressly, or 
in an implied manner such as resuming sexual intercourse. 

Hed., 72, 73 ; Baillie, 206, 207, 285-289. In all the three forms of tdldk the 
wife is bound to observe the iddat, though in the second case, and under certain 
circumstances in the third case, the divorce may become irrevocable before completion 
of the iddat. As to iddat, see s. 182 above. See also s. 224, els. 1, 3, 5 and 6. 

21 4A. In the absence of words showing a different Taiakby 
intention, a talah by writing operates as an irrevocable ^^^^^ 

(0 Bainie. Rirt H, 11 a 
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Tdlak hy 
delegated 
authority 



divorce (talak-t-bain), and takes effect immediately on the 
execution of the document (talahnamd) (7/^). 

In a recent Bombay case (n), a Mahomedan appeared before the Eazi of 
Bombay and executed a taldhnamaj which ran as follows : " As on acconnt of 
some disagreement between us there has arisen some ill-feeling, I, the declarant, appear 
personally before the Kasi of my free will, and divorce Sarabai, my wife by I9ika^ by 
one hain-talak (irrevocable divorce) and renounce her from the state of being my wife^. 
The Court observed : '' The authorities show that a hain-idldky such as this, reduced to 
manifest and customary writing, takes effect immediately on the mere writing. The 
divorce being absolute [and irrevocable], it is effected as soon as the words are written 
* even without the wife receiving the writing\'" Note that the taldk in the above case, 
being talak-i-hain or " irrevocable ^ taldh, belongs to the category of talak-ul-bidaat, 
the talak'Ul-bidaat being the only kind of talah which becomes irrevocable immediately 
it is pronounced. The other two kinds of talakt namely, talak-ahtan and talak-hasan 
are always revocable and the option to revoke continues for a certain period. 

^ ^ 215. An agreement entered into before marriage, by 
which it is provided that the wife should be at liberty to 
divorce herself from her husband under certain specified 
conditions, is valid, if the conditions are of a reasonable 
nature, and are not opposed to the policy of the Mahomedan 
law. When such an agreement is made, the wife may, 
on the happening of the contingencies, repudiate herself in 
the exercise of the power, and a divorce wiJl then take 
effect to the same extent as if the talak had been pronounced 
by the husband (o). 



^ 



Illustration. 

^ A enters into an agreement before his marriage with B, by which it is provided 
that A should pay B Rs. 400 as her dower on demand, that he should not beat or ill- 
treat her, that he should allow P to be taken to her f ather'^s house four times a year, and 
that if he committed a breach of any of the conditions, B should have the power of 
divorcing herself from A. Some time after the marriage, B divorces herself from A, 
alleging cruelty and non-payment of dower. A then sues B for restitution of conjugal 
rights. Here the conditions are all of a reasonable nature, and they arc not opposed to 
the policy of the Mahomedan law. The divorce is therefore valid, and A is not entitled 
to restitution of conjugal rights : ffamidoolla v. Faisunnissa (1882) 8 Cal. 327. 

jVb^^.— The agreement in the above case was supported on the doctrine of taftoeeZj 
which is an essential part of the Mahomedan Law of Divorce. Under that law the 
husband may in person repudiate his wife, or he may delegate the power of repudvj^ting 
her to a third party or even to the wife (Baillie, 236) : such a delegation of power is 
called taftoeez . " When a man has said to his wife, 'Repudiate thyself,' she can 
repudiate herself at the meeting, and he cannot divest her of the power '^ (Baillie, 252). 

(m) BailliA, 238 ; MooWl Mahomed Ttsuf . 
yoLni.95; Sarabai y. JiaMotai (1905) 
80 Bom. 587. 



(n) £Sciratai v. jBobiotai (1905) 80 Bom. 537. 
(0) HanUdooUa r. FaimnnUaa (1882) 8 OoL 
827. 
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"When a man haa said to his wife, * Choose thyself a month or a year,' she may 
exercise the option (of repudiation) at any time within the given period " (Baillie, 240). 
The agreement in the case cited above may be regarded as a case of repudiation by 
the wife under an authority from the husband, in other words, as a talak by tafweez. 
Such a divorce, though it is in form a divorce of the husband by the wifdj operates 
•fi lato as a talak of the wife by the husband. 

l^H216. A talak pronounced under compulsion is valid. Taiah under 
Similarly a talak pronounced by a husband in a state of ^^^'*^» 
intoxication is valid, unless the thing which intoxicated 
him was administered to him without his knowledge or 
against his will. 

Hed. 75, 76 ; Baillie, 208, 209 ; Ibrahim v. Enayetur (1869) 4 B. L. R. A. C. 13 
(as to taldh under compulsion). The reason of the rule is that a husband acting under 
compulsion has the choice of two evils, one, the threat held out to him, and the other, 
divorce ; and if he makes a choice of divorce, divorce will take effect. As to the efficacy 
of divorce pronounced in a state of voluntary intoxication, it is stated in the Hedaya, 
that " the suspension of reason being occasioned by an offence, the reason of the speaker 
is supposed still to remain, whence it is that his sentence of divorce takes effect, in order 
to deter him from drinking fermented liquors, which are prohibited." 

Shiah /atf7.~Under the Shiah law a taldh pronounced under compulsion or in a 
state of intoxication is not valid (Baillie, Part II, 108). 

t ^1/^^217. (1) A divorce hy khula is a divorce with the xhuia 
consent, ana at the instance, of the wife, in which she gives divorce 
or agrees to give a consideration to the husband for the 
release from the marriage tie. In such a case the terms of 
the bargain are matter of arrangement between the husband 
and the wife, and the wife may, as the consideration, 
release her dower and other rights, or make any other 
agreement for the benefit of the husband. 

(2) The divorce by khula is complete and irrevocable 
from the moment the husband repudiates the wife. 

(3") The non-payment by the wife of the consideration 
for a knula divorce does not invalidate the divorce, but the 
husband may sue the wife to recover the amount payable 
by her under the agreement. 

Moonshee Buzul-ul-Raheem v. Luteefut-oon-Nissa (1861) 8 M. I. A. 379, 395. 
Hed. 112-116 ; Baillie, 303 et seq. 

Khula means to lay down. " In law, it is the laying down by a husband of his 
light and authority over his wife.^ 

A hhula divorce is virtually a divorce purchased by the wife from the husband 
for a prioj, and it is in this respect that khula differs from mubarat : see next section. I 
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dkwree^ -^ \ . 218. A divorce by mubarat or mutual release operates 
as a complete discharge of all marital rights on either side. 
It is effected by mutual consent, and it differs from khula 
in that no consideration passes from the wife to the 
husband. But, like khula, it becomes complete and irrevo- 
cable from the moment of repudiation. 

Hed. 116 ; Baillie, 304. 

Wife^s Suit for Divorce. 

When wife 219. The wife cannot divorce herself from her 

jiSuHid^ husband except in the cases stated in sections 217 and 218. 
divorce g^t gi^^ j^j^y g^ fQj. divorce on the ground of her husband's 

impotency (s. 220), or on the ground of laan (imprecation) 

(s. 221). 

Suits by huehandt for divorce are rare, as a husbaDd may divorce his wife 
without judicial assistance, though the wife cannot. 

Impotency of 220. No decree will be made in a suit for divorce on 

husband jj^^ ground of the husband's impotence, unless it is proved 

(1) that the impotency existed at the time of the marriage, 

(2) that the wife had no knowledge of it at the time of 3ie 
marriage, and (3) that the marriage has not been consum- 
mated. 

If the above facts are established, the Court will 
adjourn the further hearing of the suit for a year in order 
to ascertain whether the infirmity is inherent or whether 
it is merely supervenient or accidental. 

If the defect is not removed within the aforesaid period, 
the Court will make a decree dissolving the marriage on 
the application of the plaintiff. The divorce becomes 
irrevocable when the decree is made. 

Hed. 126-128 ; Baillie, 346-349. There is a difference of opinion as to whether 
the year should be a lunar year or a solar year, and in Baillie^s Digest of Mahomedan 
Law it is stated that the year is to conunence from the "time of litigation.'' Bat in 
A. V. B. (1896) 21 Bom. 77, the further hearing appears to have been adjourned for a 
year from the date of the order (see p. 83 of the report). 

Vadahe Vitily.0dakel(lSSl)3'M.ad. 347 is a case in which the impotency 
alleged was not proved. I i 
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221. If a husband charge his wife with adultery, the ?^^'"*'\?'' 
wife may claim divorce ly a suit : but " laan " does not ^*^* 
ipso facto operate as a divorce. 

Hed.(23 ; Baillie, 333-336. As to the second branch of the proposition, see Jaun 
Beehee v. Beparee (1866) 3 W. R. 93. 

n 222. A wife is not entitled to claim divorce on any m other 
other ground, not even if the husband fails to perform thegj^jj;^^-^ 
obligations which the marriage contract imposes on him recognized 
for the benefit of the wife. 

As to the obligations arising on marriage see s. 188 above. As to the obligation 
of maintaining the wife, it is expressly stated in the Fatwa Alamgiri that " a man is not 
to be separated from his wife for inability to maintain her": Baillie, 443. As to the 
obligation of conjugal fidelity on the part of the hnsband, and payment of prompt 
dower to the wife, and treating her with kindnesSy it is nowhere stated in the Htdaya 
or Fatwa Alamgiri that conjugal infidelity, or non-payment of prompt dower, or cruelty 
to the wife, is a ground of divorce. As to how far failure to perform the above obliga^ 
tions is a valid defence to a suit for restitution of conjugal rights^ see s. 199 above. 

"11 \' 223. The rule of "English law which makes the wife'$ coete 
husband in divorce proceedings liable prima fade to the %Z^^'^^^ 
wife's costs, except when she is possessed of sufficient 
separate property, does not apply to divorce proceedings 
between Mahomedans." 

It was so laid down by the High Court of Bombay m A.y.B, (1896) 21 Bom. 77. 
That was a suit by a Mahomedan wife against her husband for divorce on the ground of 
his impotency. The English rule is founded upon the doctrine of the Common Law, 
according to which the hu&band becomes entitled upon marriage to the whole of the 
wife^s personal property and to the income of her real property. Such being the case, it 
is but just that the husband should pay the wife'^s costs pending the hearing to 
enable her to conduct her case agaiubt him. Under the Mahomedan law, however, the 
husband does not by marriage acquire any interest in the property of the wife. Hence it 
was held in the above case that the practice of the English Divorce Court should not be 
applied to proceedings for divorce between Mahomedans. 

As to ParsiSf it is provided by the Parsi Marriage and Divorce Act, 1865, s. 33, 
that in a suit for divorce or judicial separation, if the wife should not have an ind?pen- 
dent income sufficient for her support and the necessary expenses of iixe suit, the Court 
might order the husband to pay her monthly or weekly during the suit a sum not 
exceeding one- fifth of the husband's net income. 

The question whether the rule of English law as to wife'^s costs applies to divorce 
proceedings between Christians in British India presents some difficulty. Those 
proceedings are now regulated by the Indian Divorce Act IV of 1869. Section 7 of the 
Act provides that the Courts under that Act should act and give relief on principles and 
rules as nearly as may be conformable to those on which the Divorce Court in England 
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acts and gives relief. The said rale as to costs is one of the mles on which the English 
Divorce Conrt acts in proceedings for divorce. Hence it has been held by the High 
Coart of Bombay that the rnle applies to divorce proceedings between Christians under 
the Indian Divorce Act (p). Bat then we have the provisions of the Indian Succession 
Act X of 1865, which applies amongst others to (Christians. Section 4 of that Act 
provides that "no person shall by marriage acquire any interest in the property of the per- 
son whom he or she marries.^^ Hence a Christian husband, married in British India after 
the date of the said Act, does not acquire any interest in the property of his wife. Thus 
far the provisions of the Succession Act supersede the doctrine of the Common Law on 
which the rule of the English Divorce Court as to the wife's costs is founded. Why 
should then a Christian husband in British India be required to pay his wife's costs 
pending the hearing of a suit for divorce under the Indian Divorce Act ? The High 
Court of Calcutta has held that a Christian husband is not, under the circumstances, 
liable to pay the wife's costs (g). As to this contention, however, Farran, J., said in the 
Bombay case above referred to : "It does not appear to me that these provisions (that 
is, of s. 4 of the Succession Act) affect the rule as to costs which ought to be applied to 
the case." It is submitted that the decision of the Calcutta High Court is the correct 
one, for s. 7 of the Divorce Act does not provide that the Courts under that Act should 
act on all the rules on which the English Divorce Court acts and gives relief, but that 
they should act and give relief on principles and rules as nearly as may be conformable 
to those rules and principles. 

Bights and Obligations of Parties on Divorce. 

"9^ 224. The following rights and obligations arise on 
the dissolution of a contract of marriage by divorce, what- 
ever may be the form of the divorce, and whether it is 
effected by a judicial decree, or without it : — 

(1) The wife is bound to observe the iddat during the 
period specified in s. 182, but not if the marriage was not 
consummated (r). 

(2) If the wife observes the iddat ^ the husband is 
bound to maintain the wife during the whole period of 
iddat (&. 198). 

(3) The wife cannot marry another husband until 
/v.«A^^«^ after completion of her iddat ^s. 182). And if the husband 

Ji,Vi iUfi>- l^^s four wives, including the divorced one, he cannot marry 

MV a fifth one until after completion of the iddat of the divorced 
wife (s). 

(4) The wife becomes entitled to the "deferred" 
dower (s. 204). And if the " prompt " dower has not been 
paid, it becomes payable immediately on divorce. But if 

* (p) Mayhew r. itavhetc (1894) 19 Bom. 293. i (r) BaUlle, SSL 

(9) Proby V. Proby (1^79) 6 GtL i>57. I Is) Hed. 82 ; Baillle, 84 



^ 
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the marriage has not been consummated, the wife is not 
entitled on divorce to the whole of the unpaid dower, but 
only to half the aggregate amount of the " prompt " and 
" deferred " dower { < ). 

(5) In the event of the death of either party before 
the expiration of the period of iddat, the other is entitled to 
inherit to him or her in the capacity of wife or husband, as 
the case may be, if the divorce had not yet become irrevocable 
at the time of the death of the deceased ; the reason being 
that the divorce not having become irrevocable, the husband 
might have revoked it, if death had not supervened. 

If the divorce is pronounced in death-illness (rnarz-ul- 
maw0, and the husband dies before completion of the wife's 
iddatj the wife is entitled to inherit from him, even though 
the divorce had become irrevocable prior to his death, unless ^ 
the divorce was effected with ner consent ; the reason 
of the rule being that a sort of inchoate right of inheritance 
arises on death-illness, and the husband cannot defeat that 
right while on death-bed. But the husband has no right 
under similar circumstances to inherit from the wife, if the 
wife dies before completion of her iddat, the reason being 
that the divorce proceeded from him and not from the wife. 

But where an irrevocable divorce has been pronounced 
by the husband in " health " and during the tahr of the ^ 
wife, the wife has no claim to inherit to the husband, 
though the husband's death may take place before the 
completion of the period of Mat (w). 

Neither the husband is entitled to inherit to the wife, 
nor the wife to the husband, in the event of the death of 
either of them after the expiration of the period of iddat (t?). 

(6) In the case of a divorce completed by a triple 
repudiation, it is not lawful for the parties to re-marry 
unless the woman shall have been married to another 
person, and divorced by him after consummation of the 
marriage (w). 

The first para, of cl. (5) refers to the case where the divorce has not yet become 
irrevocable and the husband dies before completion of the period of iddat. The second 

(0 Hed. 44. 45; BaiOie. 96, 91 ( (10) Hed. 108; BalUie, 290; AKMaroon-NUaa 

(M) SarabcH r. BalHabai (19G5) HO Bom. 537. v. ShaHviooUa (1867) 7 W. a 26a 

(v> Hed. 99, 100, 108 ; BaiUle, 277, 27a 
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para, refers to cases where the divorce is pronounced in death-illness. The third para, 
refers to cases where the divorce pronounced is irrevoedbUj that is to say, in the case 
of talak-ul'Mdaat which if made during the tahr of the wife becomes complete and 
irrevocable immediately the repudiation is made. Bee s. 214 above. 

Apoitaty "1^ '^' 225. Apostasy from the Mahoinedan religion of either 

Sarty to a marriage operates as a complete and immediate 
issolutiou of the marriage. 

The marriage is in such a case dissolved without a divorce : Hedaya, 66. 

D. — Parentage. 

Speeidiruiei 226. The subject of parentage in Mahomedan law 

derives its importance from the speciaJ rules relating to 
legitimacy and filiation by acknowledgment. 

An illegitimate child, we have seen, can inherit from its mother alone and her 
relations (s. 67). But a legitimate child is entitled to inherit also from HbfatJ^r and 
his relations. And it has been seen, in s. 189 ante, that the issue even of an invalid 
marriage (as distinguished from a void marriage) is also regarded as legitimate. In 
Abdul Razah v. Aga Mahomed Jaffer Qo), the question arose as to the legitimacy of a 
son bom to a Mahomedan by a Burmese woman. The marrage of a Maho- 
medan with a Burmese woman is only invalid, and not void ( s. 183 ante ), and 
the issues of such a marriage are Ztf^i^ima^f (s. 189 ante"). The latter point, however, 
does not appear to have been specifically argued before their Lordships of the 
Privy Council, and it seems to have been assumed even in the judgment of their Lord- 
ships that if the marriage was invalid, the claimant could not be considered legitimate. 
This view, it is submitted, is in direct opposition to the rule of Mahomedan law, 
according to which the issue of an invtUid marriage are equally legitimate with the 
issue of a lawful marriage. But the point not having been brought to the notice of 
their Lordships, the judgment cannot be taken as denying that principle. 

Legitimacy. 

Presumption 227. A child born of a married woman six months 

«*^ . ^-^^^ ^^^ ^^*^ ^^ '^^ marriage is presumed to be the 

hirth during legitimate child of the husband, but not a child born within 

marriage j^gg than six months after the marriage (Baillie, 393). 

The rule of the Indian Evidence Act, however, is that 
the birth of a child at any time during the continitance of a 
marriage is concJusive proof of its legitimacy, unless it can 
be shown that the parties to the marriage had no access to 

(0) (1893) 21 OaL 666. 21 L iL 66. 



Digitized by 



Google 



PARENTAGE. 135 

each other at any time when the child could have been 
begotten (s. 112 of the Evidence Act). 

It is submitted that the rule of the Evidence Act (.aLmt- 
supersedes the rule of the Mahomedan law. Or\ A"- 

Uluitration. 

[J. marries B on Ibt January 1905. B gives birth to a child on let March 1905. 
A dies two days after the birth of the child. Can the child inherit from ^ 7 It will 
be entitled to inherit if it can be regarded as the legitimate child of A. Under the 
Mahomedan law, the child cannot be regarded as legitimate, it having been bom within 
less than ax months after the marriage. Under the Evidence Act, it is legitimate, it 
having been bom during the continuance of the marriage. It is doubtful by which 
of these two rules the question of legitimacy is to be determined: Muhammad 
AUahdad v. Muhammad ImaU (1888) 10 All. 289, at p. 339. 3 

The Mahomedan law requires as a condibon of legitimacy that eoneeption should 
commence after marriage ; an ante-nuptial child, therefore, is not legitimate under that 
law (»). Under the Evidence Act, however, it is enough to establish legitimacy that 
the birth took place during the continuance of marriage, although the eoneeption may 
have commenced brfore marriage. In other words, conception, and not biriih, is the 
starting point of legitimacy according to the mle of Mahomedan law. If a child is bom 
within less than siof months after marriage, it is regarded under that law as illegitimate, 
on the ground that it must have in that event been conceived before marriage. Mr. 
Field, in his work on the Law of Evidence, says (p. 552) : " It may be supposed 
that the provisions of this section [t.^., s. 112 of the Evidence Act] will supersede certain 
rather absurd rules of the Mahomedan law by which a child bom Hw months after 
marriage, or within two years after divorce or the death of the husband, is presumed to 
be his legitimate offspring.^^ On the other hand. Sir R. E. Wilson, in his Digest of 
Anglo-Muhammudan Law, says (p. 184) that the rule of the Evidence Act is 
really a mle of substantive marriage law rather than of evidence, and as such 
has no application to Mahomedans so. far as it conflicts with the Mahomedan 
rule set out above. Assuming, however, the rule of the Evidence Act to be one of 
substantive marriage law, we are unable to see why it should not be applied to Mahome- 
dans. It is tme that the Mahomedan law of marriage, parentage, legitimacy, inheritance, 
etc., is to be applied to Mahomedans, but that law is to be applied except in to far as it 
hoi been altered or abolished by legislative enactment (see Chapter I ante). It is 
submitted, that the rule of the Evidence Act, s. 112, alters the rule of Mahomedan law 
set out in the present section. Whether the mle of the Evidence Act be a rule of 
substantive law or of evidence, the fact stands that the mle finds its place in an 
enactment which applies to all classes of persons in British India. There is, therefore, 
no valid reason why it should not be applied to Mahomedans. The reason of the rule is 
quite immatsrial in detenu ining that question. If it is founded on grounds of public 
policy, it cannot surely be against public policy to extend it to Mahomedans, regard 
being had especially to the fact that " the Mahomedan Law raises a strong presumption 
in favour of legitimacy.^* 

C«) Athrufood DouAah v. Hyder JToiMin Khan (1866) 11 M. 1 A. 94 
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228. A child born of a married woman within two 
years after divorce or the death of the husband, is 
presumed to be the legitimate child of the husband, but 
not a child born more than two years after the dissolution 
of the marriage by death or divorce (Baillie, 393-395). 

But this rule of Mahomedan law, it is submitted, 
must now be taken to be superseded by the provisions of 
the Indian Evidence Act, s. 114. 

In fact, it was held by the High Court of Calcutta prior to the passing of the 
Evidence Act, that " notwithstanding Mahomedan law, a Court of Justice cannot 
pronounce a child to be the legitimate offspring of a particular individual when such a 
conclusion would be contrary to the course of nature and impossible" (a). Hence it 
was held in that case that notwithstanding Mahomedan law, a child bom nineteen 
months after the divorce of its mother by her former husband was not the legitimate 
offspring o^that husband. That case was decided in 1871, that is, a year before the 
passing of the Evidence Act. The decision, it seems, would be the same under s. 114 of 
that Act. That section provides that " the Court may presume the existence of any fact 
which it thinks likely to have happened, regard being had to the oom9non course of 
natural events,"" etc. Having regard to this rule, a Court would be justified in presuming 
that a child bom of a woman nineteen months after her divorce by her husband is not 
the Intimate child of the husband. 

Acknowledgment of paternity. 

/ ^ 229. Legitimacy is not a condition precedent to the 
right of inheritance from the mother (s. 67) ; but it is a 
necessary condition of the right of inheritance from the 
father, and it depends upon the existence of a lawful 
marriage between the parents of the claimant at the time 
of his conception or birth. When legitimacy cannot be 
established by direct proof of such a marriage, " acknow- 
ledgment" is recognised by the Mahomedan law as a 
means whereby the marriage and legitimate descent may 
be established as a matter of substantive law for the pur- 
poses of inheritance (i). 

Acknowledgment has the effect of legitimation only in those cases where either 
the fact of the marriage or its exact time with reference to the legitimacy of the child^s 
birth is a matter of uncertainty. It is to be noted that the doctrine of acknowledgment 
is an integral portion of the Mahomedan family law, in other words, it is a part of 
substantive law ; hence the conditions under which it will take effect must be determined 
with reference to Mahomedan jurisprudence, rather than to the Evidence Act (p). 



(a) Ashruff AH v. Meer Ashad AH (1871) 16 

W. R 260. 
(Z>) Muhammad AUahdad v. Muhammad 

IsmaU (1888) 10 AIL 289, S30: MussL 



Cc)Ib. 



Bibee FaslkUunnessa y. Musal Bibee 
Kamarunnesaa (1906) 9 W. N. 851 
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21 I. A. 56 ; MaaU'Un-niua v. Pathani 

(1904) 26 AIL 295 ; MussL Bibee FatUO' 
tunneua v. MtusL Bibee Kamarunnt$ta 

(1905) 9 a W. N. 352. 

(p) A mutaa suirriage is a tort of temporary 
marriage recognised by the Akhbar-f- 
bhiahs. Such a marriage terminates on 
the expiration of the fixed period, and it 
may be dissolTed earlier by mataal 
consent 

(K) Abdul Bamk r. Aga Mahomed (1898) 31 
OaL 666, 21 L A. 56. 



- /<rar 



f(l 230. The acknowledgment by a Mahomedan of Aeknotoieda- 
another as his legitimate child may be made either by J^^^^jJ. 
express declaration or it may be presumed from treatment implied 
tantamount to acknowledgment of legitimacy (d). But mere 
continued cohabitation with a woman does not suffice to 
raise eruch a legal presumption of a marriage with her as 
to legitimatize the offspring ; the cohabitation must be a 
cohabitation as man and wife (as distinguished from " a mere 
casual concubinage ") (e), and the treatment must be such 
as to amount to acknowledgment of legitimacy (/). 

Ulujftrations. 

[(a) A child in born to a Mahomedan of a woman who had resided in hi8 female 
apartments for a period of 7 years prior to the birth of the child. It is proved that the 
cohabitation was a continual one (and not merely " casual "), and that it was between 
a man and woman cohabiting together at man and wife, and having that repute 
before the eoneeption commenced. It is also proved that the child was bom under his 
roof and continued to be maintained in his house without any steps being taken on his 
part or of any one else to repudiate its title to legitimacy as his offspring. These facts 
are sufficient to raise the presumption of marriage and acknowledgment : Khajah 
Hldayut V. Rai fan (1844) 3 M. I. A. 296. 

Note.—ln Mahomed BauJter v. Shurfoon Nltea (1860) 8 M. I. A. 136, there was 
abundant evidence of continued cohabitation between the father and the mother of the 
claimant ; hut as there was no proof in that case of treatment tantamount to acknow- 
ledgment, as in the above illustration, the claimant was adjudged to be illegitimate. 

(b) A child is born to a Mahomedan of a woman who had been in his service 
for some time before the birth of the child. It is alleged that the man entered into a 
mutaa marriage (</) with the woman, but the date of the marriage is not found. The 
evidence shows that pregnancy commenced before the woman had the acknowledged 
status of a mutaa wife. It does not appear when the intercourse began which led to 
the birth, nor what the nature of it was, whether casual or of a more permanent 
character. It is proved that there was no express acknowlegment, and it appears from 
the evidence that the treatment of the child was equivocal, he being sometimes treated 
as a son and at others not. These facts are not sufficient to raise a presumption of 
acknowledgment : Ashrufood Dowlah v. Hyder Hossein (1866) 11 M. I. A. 94.] 

It is to be noted that a mere recognition of the paternity of a child is insufficient 
to confer upon the child the status of legitimaey. What is essential is that there 
should be an acknowledgment of the paternity of the child by the acknowledger as 
his legitimate child. There must be, in other words, a real acknowledgment '^ intended 
to have the serious effect of conferring the status of legitimacy ^ (h). 

(d) Saiyad WmuUa v. Miran Saheb (1864) 2 

B. H. a 285. 

(e) MakorMd Bauker v. Shurfoon Nissa (1800) 

8 M. I A. 138. 159. 
(/) Khajah Hidayut v. Ral Jan Khanum 
(1844) 3 M. I A. 295 ; Ashrufood Dowlah 
V. Hyder SoasMn Khan (1868) 11 M. I A. 
94 : Mohammad Aamai v. ImIU Begum 
Q881) 8 OaL 422. 9 I A. 8; Sadakat 
Hossein v. Mahomed Tusuf (188 4) 10 
OaL 68 ^ 11, I A. 81; Abdul Batak v. 
Aga Mahomed Jaffer (1898) 21 OaL 886, 
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231. The acknowledgment by a Mahomedan of the 
paternity of a child as his legitimate offspring is not merely 
pnmd fade evidence of the fact of legitimacy ({), but 
affords a conclusive presumption thereof, and gives suck 
child the right of inheritance to him as a legitimate son or 
daughter as the case may be (y). 

Such an acknowledgment also gives to the mother of 
the acknowledgee the ri^t of inheritance to the acknow- 
ledger, the law presuming from the acknowledgment of 
legitimacy of the child a lawful union between the parents. 

Note. ^The acknowledged child may be cither a son or a daughter (I). 

232. In order that an " acknowledgment " may have 
the consequences mentioned in s. 231, it is necessary that 
the following conditions should concur : — 

(1) the acknowledger must be old enough to be 

the father of the acknowledgee ; 

(2) the acknowledgee must not be known to be the 

child of some other person ; 

(3) the acknowledgee must confirm the acknow- 

ledgment, if he is old enough to understand 
the nature of the transaction ; but such con- 
firmation is not necessary when the acknow- 
ledgee is an infant ; 

(4) the doctrine of acknowledgment being founded 

upon the presumed legitimacy of the acknow- 
ledgee wnich the acknowledgment has the 
effect of confirming ^m), it follows that the 
acknowledgee must not be an offspring of 
adultery, incest or fornication. Hence a 
child begotten upon a woman who was at 



(i) In the matter of Bibet Najibunniaaa (1869) 

4 a L. a, iL a 55. 

(j) Muhammad AtmaX v. Latta Begam (1881) 
8 OaL 422, 9 L A 8; Sadahai Hosaein v. 
Mahomed Turn/ (1883) 10 OoL Mi, 11 
I.A8L 

(ft) Khajah Hidapat y. JUH Jan (1844) 3 H. I 
A 295, 818: WUe y. SanduCoonisaa 
(1869) 11 M: I A 177, 193 ; Neioab Malka 
Jehan y. Muhammeid (1873) Sua YoL I 
A 192; K?Miooroonia9a y. Bowshan 
Jehan (187o) 2 OaL 184, 199 ; 3 I iL 291 ; 
Mahataia y. Ahmed Haleemoozooman 
C1881) 10 ail. a 293. 



({) Oomda Beebee r. Syud Shah Jonah (1866) 5 
W. a 132. 

Cm) Op. A»hrufood Dotblah v. Hyder Eoeeeiin 
Khan (1866) 11 M. I A 94, where their 
Lordships of the Friyy Ooundl, after 
obserying that the issue as to acknowledg- 
ment was prc^>erly framed, said (p. 104) : 
" It uses the word ' aoknowledgment' in 
iU legal sense, under the Mahomedan law 
of acknowledgment of anUoedml righi 
esUMiehedbuthe aeknowiedgmenlLoiiXhe 
acknowledged.** 
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the time the wife of another man (n\ or the 
sister of the acknowledger's wife (o\ or a 
prostitute (p), cannot be legitimated oy any 
acknowledgment. 

Bed. 439 ; BaHlie, 405. 

FouHh Condt^n.—ln SadaJtai ffoitiin v. Jfahomed Yuiuf (1883) 10 Cal. 663, 
L. R. 11 1. A. 31, ibeir Lordships of the PriTy Council left it an open question as to 
whether the offspring of an adulterous intercourse can be legitimated by any acknow- 
ledgment. Referring to this case, Mahmood, J., observed in Muhafnmad AUahdad y. 
Muhammad limaU (1883) 10 All. 289, at p. 337 : '* There is no warrant in tiie 
principles of the Mahomedan law to justify the view that a child proved to be the 
offspring of fornication, adultery or incest, could be made legitimate by any ackow- 
ledgment by the father. The rule is limited to cases of unewtaiwty of legitimate 
descent, and proceeds entirely upon an assumption of legitimacy and the establishment 
of such legitimacy by the force of such acknowkdgmenf This dictum has been 
followed by the High Courts of Allahabad and Calcutta in the case referred to in 
Condition (4) above. 



233. Once an acknowledgment of paternity is made^ Aoknowiedg- 
it cannot be revoked either by the acknowledger or ^J^^^y 
persons claiming through him (q). irrevooaUe 



234. The Mahomedan law does not recognize Adop- Adoption not 
tion as a mode of filiation (r). reeogniud 



(n) Liaqat Ali r. Karim-un-Niaaa (1»93) 15 

AILSM. 
(0) AUmnniua v. KaHm-un-NUta (1895) 28 

(kL i^a 
(p) Dhan Bibi y. LcOon B<M (1900) 27 OaL SDL 



(q) Ashn^food Dowlah r. Hyder Hossein (1866) 
11 M: L iL 94; Muhammad AUahdad 
y. Muhammad IsmaU (1888) 10 AIL 289, 
817. 

(r) Muhammad AUahdad y. Muhammad 
IsmaU (1888) 10 AIL 289, 840. 
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CHAPTER XIII. 

Guardianship. ^ ' ^^ -^ — ^ 

Age of 235. For the purposes of this Chapter, "minor" 

majoruy ^ j^Q^bus a person who shall not have completed the age of 
' eighteen years. 

[ See Indian Majority Act, IX of 1875, 8. 3, and the Guardians and Wards Act, Vm 

f of 1890, 8. 4, cl. (1). 

Power of the cjn236. When the Court is satisfied that it is for the 
order alTo^^ weltare of a minor that an order should be made (1) 
guardianship appointing a guardian of his person or property, or both, or 

(2) declaring a person to be such guardian, the Court may 

make an order accordingly. 



Guardian and Wards Act, s. 7. _ c C - C 

Matters to be 237. (1) In appointing or declaring the guardian of 

th^c^Hil^ a minor, the Court shall, subject to the provisions of this 
appointing soctiou, be guided by what, consistently with the law to which 
guardian ff^^ minor is subjectj appears in the circumstances to be for 
the welfare of the minor. 

(2) In considering what will be for the welfare of the 
minor, the Court shall have regard to the age and sex of 
the minor, the character and capacity of the proposed 
guardian and his nearness of kin to the minor, the wishes, 
if any, of a deceased parent, and any existing or previous 
relations of the proposed guardian with the minor or his 
property. 

(3) If the minor is old enough to form an intelligent 
preference, the Court may consider that preference. 

Guardians and Wards Act, s. 17. The italicized words show that if a minor of 
whose person or property or both a guardian is to be appointed or declared by the 
Court is a Mahomedan, the Court is to have regard to the rules of Mahomedan law, 
subject, however f to the provisions of sub-sections (2) & (3). See notes to s. 241 below, 
as to the exact significance of the words last italicized. We now proceed to enumerate 
the principles of Mahomedan law relating to (1) the guardianship of the person of a 
minor, and (2) the guardianship of his property. 
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Guardians of the Person of a Minor. 

/^1 238. The mother is entitled to the custody of her ^^*J// 
male child until he has completed the age of seven years, custody of 
and of her female child until she has attained puberty, and *|^5fCfi 
the right is not lost though she may have been divorced by 
her husband («). 

Hed. 138 ; Baillie, 431. It has been held by the High Coart of Calcutta that the 
mother is entitled to the custody of hep daughter who has not attained puberty in 
preference even to the husband of the daughter: Nur Kadir v. Zulexkha Bibi (1885) 11 
Cal. 649 ; Korban v. King-Emperor (1904) 32 Cal. 444. 

Shiah Zau^.— Under the Shiah Law, the mother is entitled to the custody of her 
male child until he is weaned, and of her female child until she has completed the age 
of seven years : Baillie, Part 11, 95. 

(^7 239. Failing mother, the right of custody of a boy Bight of 
under the age of seven years, and of a girl that has not •^^IJ^'J^ <» 
attained puberty, devolves upon the following female default of 
relatives in the order enumerated below : — mother 

(1) mother's mother, how high so ever ; 

(2) father's fother, how high so ever ; 

(3) full sister ; 

(4) uterine sister ; 

(5) [consanguine sister] ; 

(6) full sister's daughter ; 

(7) uterine sister's daughter ; 

(8) [consanguine sister's daughter] ; 

(9) maternal aunts, in like order as sisters ; and 
(10) paternal aunts, also in like order as sisters. 

Hed. 138 ; Baillie, 432. Neither the consanguine sister nor her daugnier is 
expressly mentioned either in the Hedaya or Fatwa Alamgiri ; the omission seems to be 
accidental, fox paternal aunts are expressly mentioned. 

'^ 240. In default of all the female relatives mentioned Right of male 
above, the right of custody passes to (1) the father, (2) ^^Sii^'J^ 
father's father how high so ever, (3) full brother, (4) con- 
sanguine brother, (5) full brother's son, (6) consanguine 

(s) Emperor v. Ayshabai (1904) 6 Bom. L. B. 536. 
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brother's son, (7) foil paternal uncle, (8) consanguine pater- 
nal uncle, and other paternal male relatives in the order 
enumerated in the Table of Residuaries (s. 52). 

No male is entitled to the custody of a female child 
unless he stands within the prohibited degrees of relation- 
ship to her. 

Hed. 138, 139;BailUe, 433. 

\CH 241. Neither a mother nor any other female relative 
mentioned in s. 239 is entitled to the custody of an infant, 
if she marries a person not related to the infant within the 
prohibited degrees ; but the right is restored on the dis- 
solution of the marriage by death or divorce. Nor is she 
entitled to retain custody of an infant, if she removes the 
infant to a distant place so as to render it impracticable for 
the father to look after the child. 



Hed. 138, 139 ; Baillie, 432, 436. The reason of the first branch of the rule is 
that the infant may not be treated with kindness, if the woman marries a person toho i$ 
not a near relative of the infant. In Bhoooha v. Elahi Bux (1885) 11 Cal. 574, the 
question arose as to whether the grandmother of a minor female, or her paternal 
unde, was entitled to the custody of the minor. The minor had not attained puberty, 
and she was marri. d to a boy twt-lve or fourteen years of age. The mother of the 
minor had married a person not relatdtothe minor within the prohibited degrees. 
No claim was made on behalf of the husband. It was held that the grandmother was 
entitled to the custody in preference to the paternal uncle (see s. 239). The Court 
felt itself bound by the provisions of Mahomtdan law, though it was clearly 
of opinion that under the circamsta" ■ is the unde of the girl was a far preferable 
guardian to the grandmother. This case was decid( d in 1885, that is, five years before 
the passing of the Guardians and Wards Act. Under that Act, however, the primary 
consideration for the Court is the welfare of the minor (s. 237 ante\ and the provisions 
of the law to which the minor is subject are subordiuated to that consideration. 

A prostitute is not a fit and proper person to be appointed guardian of an infant : 
Ahati V. Dunne (1878) 1 All. 598. This, however, is not a special rule of Mahomedan 
law, but a part of the gem ral law of British India. See Guardians and Wards Act, 
s. 17, d. 2, set out in s. 237 above. 

It seems that apostasy is not a gi'ound of disqualification : Hed. 139 ; Baillie, 431. 
See also Act XXI of 1850, and the notes to s. 191. . 

Custody of \\\ 242. The father is entitled to the custody of a boy 
^'^'flii^* when he has completed the age of seven years, and of a 
female. girl when she has attained puberty. Failing father, the 
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right ot custody devolves upon the paternal relatives 
mentioned in s, 240. 

Bed., 139 ; BaiUie, 434 ; Jdu v. Amiran (1886) 8 All. 322. The father is enUtled 
to the custody of a boy under seven years of age and of a girl that has not attained 
puberty, only if there be no mother or any of the female relatives mentioned in s. 217 
and competent to act. See s. 240. 

243. The custody of illegitimate children belongs to ^Jj^g**^ 
the mother and her relations. caJ^i 



mats 

'en 



Macnaghten, 298, 4. 



Guardians of the property of a minor. 

\ 1 ^2^244. The following persons are entitled to be guardians Ouariiant of 
of the property of a minor : — ^^^ ^ 

(1) the father ; 

(2) the executor appointed by the father's will ; 

(3) the father's father ; 

(4) the executor appointed by the will of the father's 

father ; 

If there be none of these, the Court has the power 
to appoint a guardian, but it should select by preference 
a male agnate of the deceased father, f caJU^ ^-^ V^sjc^ iVji U*-^-^-^ 

Macnaghten, 304. For a list of male agnates, see the Table of Residuaries, s. 52. 

The only relations by blood that are entitled as such to the guardianship of the 
property of a minor are (1) the father, and (2) the father^s father. No other relative 
can claim to be such guardian ae of right, not even the mother (f). Hence a mother 
has no power to bind the estate of her minor children by mortgage, sale or otherwise 
(«»), unless the transaction be manifestly for the benefit of the minor (t^. Nor is a 
mortgage execut'^d together by a mother, brother and sister of a minor, binding on the 
minor, none of th^ m being a guardian of the minor^s property (to). Similarly it has been 
held that a mortgage executed by the uncle of a minor is not binding on the minor («). 

As to the powers of a husband to deal with the property of his minor wife, see 
Hayath v. Syahea Meya (1903) 27 Mad. 10. 



(t) Pathummabi v. ViiUl VmmaeJtabi (1902) 
2« Mad 7 4; Moyna Bibi y. Uanku 
Behari (!•». 2) 29 CaL 47 ; Baba y. 
Shiipa^ >a (1895) 20 Bom. 199 ; SUa Ram 
y. Amir Begam (1886) 8 AIL 324, 3Sa 

(u) Tb. 

(V) MajtOan v. Ram Narain (190'*) 26 All 22. 

(w) Bhutnaih y. Ahmed Hotein (1886) 11 (kL 



417. A brother is not a guardian of her 
sister's property: Bukoian y. Maidai 
(1M9) 3 B. L R A. G 423. See ulaoHwetn 
Begam y. Zia-vl-NUa Begam (1882) 6 
Bom. 4^7. 
(m) Nimm-^jtd-din v. Anandi Praoad (1896) 
18 Aa 873. 
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245. A guardian of the property of a minor may 
pell the moveable property of the minor, but he cannot sell 
any part of his immoveable property, unless the sale is 
absolutely necessary or is for the benefit of the minor. 

BaUlie, 676 ; Macnaghten, 64, 305, 306 ; Hurhai v. H%ra,ji 20 Bom. 116, 121. 
See also Kali Dutt v. Abdul AH (1888) 16 Cal. 627. 

If a person is appointed or declared a guardian of the property of a Maho- 
medan minor under the Guardians and Wards Act, " he shall not, without the previous 
permission of the Court (a) mortgage or charge, or transfer by sale, gift, exchange, or 
otherwise, any part ot the immoveable property of his ward, or (b) lease any part of that 
property for a term exceeding five years, or for any term extending more than one 
year beyond the date on which the ward will cease to be a minor ^ (s. 29). And it is 
provided by s. 30 of the Act that a disposal of immoveable property by a guardian in 
contravention of the foregoing provisions is voidable at the instance of any other person 
affected thereby. 

Gtmrdians and Wards Act. 

246. All applications for the appointment or declar- 
ation of a guardian of a person or property or both of a 
Mahomedan minor must now be made under the Guardians 
and Wards Act, 1890, and the duties, rights, and liabilities 
of guardians appointed or declared under that Act, are 
governed by the provisions of that Act. 



^ <;j^ Oci^^Jl/N^i^-o^ 
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CHAPTER XIV. 

Maintenance of Relatiyeb. Vv. t U o - 

(^2>^247. A father is bound to maintain his dBXighters ^JfaintetJ!!:^'^^'^ 
until they are married, but he is not obliged to maintain his ^f^^^^^ 
adult sons unless they are disabled by infirmity or disease. 
The mere fact that the children are in the custody of their 
mother during their infancy (s. 238) dues not relieve the 
father from the obligation oi maintaining them (t/). 

/^ ^^ If the father is poor, and incapable of earning anything 
by his own labour, the mother, if she has got property of 
her own, is bound to maintain her unmarried daughters 
and such of her adult sons as are disabled. 

Hed. 148 ; BaiUie, 455-458. As to mainieaaiioe of wives, see 8. 196 «^ seq. 

/*^^248. Children in easy circumstances are bound to Maintenanet 
maintain their own parents, although the latter may be able ^^p^^^^' 
to earnsomethmg for themselves. 

This section is a reprodnotion of the first margrinal note on p. 461 of BalllieV 
Digest. See also Hedaja, p. 148. 

liT^ 249. Persons in easy circumstances may be compelled Maintenanee 
to maintain their poor relations^ within the prohibited %^^ 
degrees in pronortion to the shares which they would ^^ ^^ 
inherit on the death of the relative to be maintainedbv^, i 
them. x.^ <^<-^^jJM6. ^.JU ^^.i-JLU tsv V^— ^u. ^ a^eStttL^t^^ % - 

250. If the father neglects or refuses to maintain his statutory 
legitimate or illegitimate children who are unable to if^^^ 
maintain themselves, he may be compelled, under the liaintain 
provisions of the Code of Criminal Procedure, to make a *** ^^^^^^ 
monthly allowance not exceeding fifty rupees for their 
maintenance. 

See Criminal Procednre Oode, s. 488. If the children aie illegitimate, the lef usal 
of the mother to surrender them to the father is no ground for refosing maintenance. 
rmriyadan ▼. Kayat B$$ran (1886) 19 Mad. 461. 



Or) Jmwror T. ^yitatel (lt04) < Bool k & iSflL 
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Aba Hanifa, 

founder of the Hanali sect of Sunnis, 11 
disciples of, 11 

Acknowledged kinsman, 

definition of, 58 

Acknowledgment, 

legitimation by, 136 

conditions of, 138 

may ba express or implied, 137 

effect of, 138 

irrevocability of, 139 

Administrator, 

vesting of estate in, 13 
suit against, 18 

may sae without letters, except for 
recovery of debt, 23 

Adoption, 

not recognised in Mahomedan law, 139 

Agreement, 

enabling wife to divorce herself from 

husband, 128 
enabling wife to live separate from 

husband, 120 
enabling wife to live with her parents, 

120 

Arlat, 

what is, 89 

Bequest, 

to heirs, 68 

for pious purposes, 71 

consent of heirs, when necessary, 68, 70 

to unborn persons, 71 

to a child in the womb, 71 

of life-interest, 70 

revocation of, 72 

see Legacy and Will 

Birthright, 

not recognized in Mahomedan law, 25 

Brother, 

is a residuaiy, see tab. of res., 36a 



Brother— (pontd.), 
(ii) consanguine— 

is a residuary, see tab. of res., 36a 
(iii) uterine- 
IB a sharer, see tab. of sh., 30a 

Brother's daughter, 

is a distant kinswoman of the third 
class, 48, 54 

Brother's daughter*s children, 

are distant kindred of the third class, 
48,54 

Brother's son h. 1. s. 

(i) full- 
is a residuary, see tab. of res., 36a 

(ii) consanguine- 

is a residuary, see tab. of res., 36a 

(iii) uterine- 
IB a distant kinsman of the third 
class, 48, 54 

Consanguine brother, 

is a residuary, see tab. of res., 36a 

Consanguine brother's daughter, 

is a distant kinswoman, 48, 54 

Consanguine brother's son, 

is a residuary, see tab. of res., 36a 
Conversion to Mahomedanism, 

effect of, 7 
after marriage, 7 

Creditor, 

suit by, against legal representative, 18 
suit by, against heirs, 18 

Cute h hi Memons, 

Mahomedan law applies to, except in 
matters of succession, 7 

Cy-pres, 

doctrine of, 96 

Daughter, 

as a sharer, see tab. of sh., 30a 
as a residuary, see tab. of res., 36a 
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Dauf bier's children, 

are distant kindred of the first clat% 
48,49 

Death-llloeM, 

what is, 74 
gifts made in, 74 
acknowledgment of debt in, 76 

Debts, 

payment of, 12 

liability of heirs for, 17 

alienation of share before payment of, 14 

alienation of estate for paynent of, 83 

recovery of, when dne to a deceased 

Mahomedan, 22 
death-bed acknowledgment of. 76 

Distant kindred, 

definition <rf, 28 

fonr classes of, 47 

list of, 48 

of the first class, rales of sqccession 

among, 49 
of the second class, rales of snccession 

among, 63 
of the third class, rnlea of loooession 

among, 64 
of the foarth class, rales of saccession 

among, 66 

Divorce, 

(0 tal #*, or divorce by hasband^ 

paberty of hasband necessary to 

validity of, 126 
valid, thoagh proooanoed nnder 

compalsion or in a state of volan- 

tary intoxication, 129 
whether tilak mast be addressed to 

wife, 126 
no paorUeolar woids neceoary, 126 
three kinds of, 126 
when irrevocable, 127 

by tafweet or delegated anthority, 
128 

(n) Mttto, or divorce by mataal consent 
— consideration from wife, a neces- 
sary element of, 129 

[iH) mmbaratf or divorce by mataal con- 
sent— disUngaished from MttZa, 130 
impotency of hasband, a ground of, 

laa%f a gronnd of, 131 

wife^s costs not allowed in a sait 

for, 131 
apostasy, a groand of, 134 
effect of, 132, 133 



Dower» 

defloition of, 120 

may be fixed at, before or after mar- 
riage, 121 

maximnm and minimnm of, 121 

"proper,'' 121 

distinction between "prompf and 
"deferred,'' 121 

whob presumed to be " prompt," when, 
122 

wife's rights on non-payment of 
"prompt^" 122 

natare of widow's daim to, 1S2; 191 

effect of divorce on claim for, 132 

Escbe«t» 

to the Crown, 68 

Estate, 

application of, of a decea«d Malmne- 
dan, 12 

vesting of, in execntor and adminis- 
trator, 13 

devolation of, apon heirs, 13 

distribntion of, 17 

Executor, 

position of, ander pare Mshniirteii 

law, 13 
vesting of estate in, 13 
sait against, 18 
may sne withoat probate, except when 

the sait is for the recovery of a debt, 

23 
need not be a Moslem, 72 
powers of, 72 

False Qrandffather, 

definition of, 29 

is a distant kinsman of the secoad olMa, 
48,63 

False arandmother* 

definition of, 29 

is a distant kinswoman of the second 
class, 48, 63 

Father, 

as sharer, tee tab. of sh., 30a 
as residnary, tee tab. of res., 3Sa 
may inherit both as sharer and residn 
ary, 38, 39 

Fanerai expenses* 

payment of, first charge opon estate, 12 
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am, 

definition of, 76 

capacity for making, 76 

inaolyency of petsoo making, 76 

need not be in writtng, 76 

delivery of poesetston, a necessary oondi. 

tion of, 79 
of actionable claims and incorporeal 

property, 77 
of equity of redemption, 77 
of future property, 78 
of property held adversely to donor, 78 
of immoveable property, how oompleted 

81 
of property in possession of donee, 82 
of mmshaa, 82, 83 
to two or more donees, 84 
to unborn persons, 84 
to minors, 84 

by a father to his minor child, 85 
by husband to wife, 85 
in future, 86 
with conditions, 86 
revocation of, 87 
made in death-illness, 75 

Qraodfather, 

true, vide True Grandfather 
false, vids False Grandfather 

Qraodmothert 

true, vide True Grandmother 
Mse, vide False Grandmother 

Qoardian, 

power of court to make order as to 

guardianship, 140 
matters to be considered liy sravt in 

appointing, 140 
of person, 141 
of property, 143 
applicability of Guardians and Wards 

Act, 144 

Hiba-lMi-slMH>t*al-#wMi9 

definition of, 88 

Hlba-bil-ewax, 

definition of 88 

Homicide, 

as a bar to succession, 27 

Hasband, 

is a sharer— see tab. of ih., SOa 



Iddat, 

period of, Ui 

marriage bef(»e eonipletion of, IVi, 132 
maintenance of wife daring, 119, 132 
rights of inheritance how affected by 
death before completion of, 133 

lllegltinuite child, 

inherits from mother only aad her 
relations, 69 

Increase, 

doctrine of, 34 

Inheritance, 

devolution of, 13 
renunciation of, 26 

rights of, how affected by death before 
completion of iddat, 133 

Joint family, 

rules of Hindu law of, not applicable to 
Mahomedans, 27 

Justice, equity, and good conaci- 
ence, 

portions of Mahomedan law applied 
on grounds of, 2, 3 

law of Giftfi applied in Madras Presi- 
dency on grounds of, 84 

law of Pre-emption applied on 
grounds of, 104 

Khojas, 

Mahomedan law applies to, except in 

matters of succession, 7 
belong to Ismailia sect of Shiahs, 9 

Koran, 

interpretation of the, 10 

Legacy 

subject of, 71 
abatement of, 71 
lapse of, 71 
$$e Bequest and Will 

Legatee, 

nniveml, 66 

Legitimacy, 

presumption as to, 134, 136 

Letters of Administration, 

when necessary, 23 

Mahomedan, 

who is, 7 

Mahomedanism, 

conversion to, 7 
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Mahomedan law« 

intarodnction of, into British India, 1, 6 

portions of, etrpregtly directed to be ap- 
plied to Mahomedans, 2, 3 

portions of, applied on gronndsof justice, 
eqaity, and good conscience, 2, 3 

portions of, not applied to Mahomedans 
to all, 2, 3 

sources of, 10 

interpretation of, 10, 11 

applicability of, to converts to Mahome- 
danism, 7 

no right of representation in, 25 

birthright, not recognized in, 25 

vested remainder not recognised in, 26 

Maintenance, 

of wife, 119 
of children, 145 
of parents, 145 
of other relations, 145 
Marriage, 
is a civil contract, 114 
who may contract, 114 

(0 valid, requisites of— 

1. puberty and sound mind, 114 

2. consent of father or grandfather 

when puberty not attained, 117 

3. proposal and acceptance, 114 

4. presence of witnesses, 114 

5. the woman must not be wife of 

another man at time of mar- 
riage, 114 

6. the man must not be husband of 

four wives at time of marriage, 
116 

7. the woman must have completed 

her iddat, 115 

8. the woman must not be an idola- 

tress, 115 

9. she must be a Mahomedan, 115 

10. the parties must not be related to 

each other within prohibited 
degrees of consanguinity, affi- 
nity, or fosterage, 115, 116 
effect of, 116 

(ti) invalid, what is— - 

1. when contracted without wit- 

nesses, 114 

2. when the wife is an idolatress, 116 

3. when the husband is a non- 

Moslem, 115 
effect of, 116 



!ABrrlaze—(pontd.\ 
(Hi) illegal or void-- 

1. when contracted before comple- 

tion of iddat, 115 

2. when prohibited by reason of 

consangui ni^, affinity, or 
fosterage, 116, 116 

3. with a wif e^s sisters, during wife's 

lifetime, 116 
effect of, 117 

(iv) of minors^ 
may be contracted by guardian, 117 
guardians for marriage, 117 
valid if brought about by father or 

grandfather, 117 
voidable if brought about by any 

other guardian, 118 

{v) of lunatics 
subject to same rules as marriage of 
minors, 118 

Missing persons, 

rule of succession relating to, 69 
Mosque, 
toakfot muthaa for, 93 
public right of worship in, 103 

Mother, 

is a sharer, see tab. of sh., 30a 

Masnaa, 

what is, 82 
gift of, 82, 83 
wakf of, 92 

doctrine of, not recognized in Madras 
Presidency, 84 

Matawali, 

who may be, 100 

powers of — 
(0 to mortgage or sell, 100 
(it) to grant leases, 101 

(ttO to increase allowance of ser- 
vanta, 102 

(iv) to appoint successor on death- 
bed, 101 
remuneration of, 102 
removal of, 102 
appointment of new, 100 
office of, not transferable inter vivos, 101 
office of, not attachable, 102 
personal decree against, 102 
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Pre-emption, 

definition of, 104 

who may daim, 105 

arises from sale, 106 

gronndof , to continue up to decree, 107 

whether buyer should be a Mahomedan, 
107, 108 

seller and pre-emptor should be 
Mahomedans, 108 

when sale is made to a thafeey 108, 109 

forms to be observed, 110 

tender of price not essential. 111 

right of, extingaished on death of pre- 
emptor, 111 

lost by acquiescence, 112 

not lost by refusal of offer before 
sale, 112 

suit for, 112 

legal device for evading right of, 113 

custom of, recognized among Hindus iu 
Bahar and Gujarat, 104 

sect-law as governing, 113 

Probate, 

expenses of, 12 
when necessary, 23 

Prohibited degrees, 

of consanguinity, 115 

ol affinity, 116 

as between foster-relations, 116 

Puberty, 

age of, 114 

marriage before, tee Marriage, {iv) of 
minors 

talah before, 125 
Renunciation off Inheritance, 

how far binding on the heir, 26 
Residuaries, 

definition of, 28 

table of, 36a 

female, 42 

Residue, 

peculiar features of, 44 
Restitution off confugai rlglits, 

suit for, by husband, 119, 120 
Return, 

doctrine of, 44 
Revocation, 

of bequests, 72 

of gifts, 87 

of wakf, 92 

of talah, 127 



5a|Jad«i-nasiiin« 

office of, 103 
Sharers, 

definition of, 28 

rules of succession among, 30, 36 

table of, 30a 

5hiahs, 

different sects of, 9 

law of inheritance among, 59, 66 

Sister, 

(i)full- 

as a sharer, eee tab. of sh., 30a 

as a residuary, see tab. of res., 36a 

(m*) eomanguine^ 

as a sharer, tee tab. of sh., 30a 
as a residuary, tee tab. of res., 36a 

(tii) uterine — 

is a sharer, tee tab. of sh., 30a 

Sister's children, 

are distant kindred of the third class, 
48, 54 

Son, 

is a residuary, tee tab. of res., 36a 

Son's daughter, 

as a sharer, tee tab. of sh., 30a 
as a residuary, tee tab. of res., 36a 

Son's daughter's children, 

are distant kindred of the first class, 
48,49 

Son's son, h. i. s. , 

is a residuary, tee tab. of res., 36a 

Spes successionls, 

not heritable, 25 
not transferable, 26 

Step-chiidren, 

are not heirs, 59 

Step-parents, 

are not heirs, 59 
Succession* 

governed by the law of the sect of the 
deceased, 12 

principles of, among sharers and residu- 
aries, 41, 44 

Successor by contract* 

definition of, 68 

Sunnis, 

different schools of, 8 

change from one 8nmii sect into ano- 
other, 8 
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Talak, 

by writiiig, 127 
$«$ Divorce 

True Qraodfatber, 

definition of, 29 

ae a sharer, iee tab. of sh., 30A 

as a residuary, see tab. of res., 3Sa 

may inberit both as sharer and residu- 
ary, 39 

True araodmother, 

definition of, 29 ' 

is a sharer, sse tab. of sh. 30a 

Trnsts, 

law of private, 89 
law of public, tee Wakf 

Uncle (maternal), 

is a distant kinsman of the fourth claH(», 
48, 66 

Uncle (paternal), 

(t)yw'- 

is a residuary, tee tab. of res., Ma 

(it) oontaitguiHe'' 

19 a residuary, w« tab. of res., 36a 

{Hi) uterine^ 

is a distant kinsman of the fourth 
class, 48, 66 

(Maternal^ uncle's cMMren, 

are distant kindred of the fourth class, 
48,66 

(Paternal) nncle*8 ion, h. 1. a.. 

(i)/WW- 

18 a residuary, tee tab.d res., 36a 

(fi) eontanguine— 

is a residuary, tee tab. of ree., 36a 

(US) uteHne^ 

is a distant kinsman of the fourth 
class, 48, 66 



Universal legatee, 

definition of, 68 

Usury, 

Mahomedan rule agains^ a moral pre 
cept ooly, 4 

Vested Inheritance, 

meaning of, 27 

Vested remainder* 

not recognized in Mahomedan law, 26 

Wakf, 

definition of, 90 

who may create, 91 

form of, immaterial, 91 

may be testamentary or inter vivot^ 91 

limits of power to make, 91 

when complete, 91, 92 

revocation of, 92 

of moveable property, 90 

of muthaaj 92, 93 

contingent, 93 

characteristics of toahf property, 98 

family settlements by way of, 98, 98 

operation of, may be postponed, SB 

illusory, 96 

evidence of intention as creaitiiig, 99 

Wife, 

is a sharer, tee tab. of sh., 30a 
maintenance of, 119 

Will, 

leading authorities on the subject of, 67 

who can make, 67 

form of, immaterial, 68 

extent of power to dispose of preperty 

by, 70 
tee Bequest and Legacy 
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